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A. Introduction
Since 1992, Israel’s central government procurement is regulated by statute. The statute’s name, The
Mandatory Tenders Law, 1992,1 implies that in Israel there is an obligation on all government agencies
to conduct their procurement by means of a public tender. Indeed, that is what art.2 of this Law provides:

“The State and any government corporation, religious council, health fund and institution of higher
education may not enter into a contract for the execution of a transaction in goods or in land, or for
the execution of work, or for the purchase of services, except pursuant to a public tender that allows
every person an equal opportunity to participate in it.”(emphasis added, A.R.)

The procedures for conducting such a tender, as well as most of the other important details of Israel’s
public procurement regime, are set out in regulations enacted under the Law, mainly the Mandatory
Tenders Regulations, 1993.2 In 2009, the Israeli Government initiated a comprehensive reform of the
Regulations with the objective of streamlining and modernizing the procedures, adapting them to
technological advances, and decentralizing authority in relation to choice of procurement method and the
granting of exemptions from the use of public tenders. As a result of this reform, recent statistics obtained
by the current author reveal that as much as 85 per cent of Israel’s procurement is conducted by
non-competitive procedures. Thus, the “mandatory tender” seems to have become the exception, rather
than the rule, a development that ought to concern anybody that believes that public tenders are the best
means to get best value for tax-payers’ money and to ensure probity in the procurement process.
This article will discuss the 2009 reforms and the process that lead up to them. It will examine the

various proposals made by several committees that were commissioned to review the functioning of
Israel’s public procurement system and the arguments in favor and against these proposals. Throughout
the discussion will also examine to what extent the proposals were influenced by international developments
in this field, by the experience of foreign countries, and by obligations under international agreements.
Also, special attention will be paid to whether technological changes have had an impact and to what
extent the Israeli procurement system is taking advantage of modern technology. The article will then
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1The Mandatory Tenders Law, 5752-1992, Published in Sefer HaChukkim 5752 No. 1387 of March 12, 1992, p. 114. The bill was published in
Hatza’ot Chok 5751 No. 2073, p. 354. The Law has been amended 21 times since its adoption.

2The Mandatory Tenders Regulations, 5753-1993, Published in Kovetz Hatakanot No. 5523 of May 19, 1993, p.826. The Regulations have been
amended 23 times since their adoption.
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present the statistics on the actual use of competitive procedures following the reform and seek to draw
conclusions from them on thewisdom and utility of the 2009 reforms and on decentralization of procurement
decisions in general.

B. Israel’s Public Procurement Regime and the Initiatives to
Reform it
Public procurement in Israel amounts to around $25–35 billion which represents about 10–15 per cent of
the country’s gross domestic product.3 Since it constitutes such a major proportion of economic activity,
it is of utmost importance that public procurement is conducted in an efficient and fair manner, so as to
obtain maximum value for tax payers’ money, while ensuring also the integrity of this activity.
When the Mandatory Tenders Law was enacted in 1992 it marked the first time that the procurement

procedures of Israel’s central government agencies were regulated by statute. However, even before that,
these agencies were considered to be under the obligation to conduct their procurement in a fair, open and
non-discriminatory manner pursuant to general judge-made principles of administrative law. There were
also internal directives issued by the Accountant-General in the Ministry of Finance4 requiring all
government agencies to conduct public tenders for large procurements and setting out detailed procedures
on how this was to be done. Unlike central government agencies, municipalities and other local authorities
have always been under a statutory duty to conduct public tenders.5

The Law itself is a “skinny” law and has only nine original provisions, with four more that have been
added over the years. It sets out the basic duty to conduct non-discriminatory public tenders and imposes
it on the State, government corporations and several other types of public entities. The Law applies both
to purchases and to sales conducted by government agencies. It then goes on to authorise the executive
branch to exempt by way of regulations certain types of procurements from this duty and also to determine
the form of the tenders and ways of inviting and receiving price bids and the manner of publication of the
tenders. Hence, the detailed rules of procedures pertaining to public procurement are to be found in the
regulations. Six different regulations have been issued in this regard:

• The Mandatory Tenders Regulations, 1993,6 issued by the Minister of Finance, with the
approval of the Knesset Constitution, Law and Justice Committee (hereafter the
“Regulations”). The Regulations apply to the procurement activities of all central government
entities, except for the defense establishment.

• TheMandatory Tenders Regulations (Contracts of the Defense Establishment),7 1993, issued
by the Minister of Defense, after consulting the Minister of Finance, and with the approval
of the Knesset Constitution, Law and Justice Committee. These regulations are parallel to
the previous ones in terms of their material scope, but they apply to procurements by the
Ministry of Defense, including the Israel Defense Forces.

3The figure is taken from the Report of the Team for Improvement of the AdministrativeWork and Operational Capacity of the Government Ministries
(“The Governability Committee”) (Jerusalem, March 2013), p.33, available here: http://www.pmo.gov.il/SiteCollectionDocuments/meshilut2013.pdf
[Accessed August 14, 2015].

4The Accountant-General has always been in charge of the supervision over the procurement activities of the Israeli government. Within the
Accountant-General’s office, there is a Government Procurement Administration, which is part of the Asset, Procurement & Logistic division of this
office. The administration executes and delineates the procurement and logistic government policy. Moreover, the Government Procurement
Administration specializes in writing central tenders, consolidating policy for government and public procurement, and assisting different government
bodies to execute and implement the procurement policies in their own office.

5The Municipalities Ordinance goes back to the British Mandate and was enacted in 1925. Article 197 of the Ordinance prohibits a municipality
from acquiring or selling goods, services or real estate by any method other than a public tender.

6The Municipalities Ordinance goes back to the British Mandate and was enacted in 1925. See fn.2
7The Mandatory Tenders Regulations (Contracts of the Defense Establishment), 5753-1993, Published in Kovetz Hatakanot No. 5523 of May 19,

1993, p.841. The Regulations have been amended 5 times since their adoption.
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• The Mandatory Tenders Regulations (Contracts of Institutions of Higher Education), 2010,8

issued jointly by the Minister of Finance and the Minister of Education, after consulting the
Council for Higher Education, and with the approval of the Knesset Education Committee.
These regulations are also parallel to the previous ones in terms of their material scope, by
they apply to procurements by universities and other public institutions of higher education.

• The Mandatory Tenders Regulations (Preference for Domestic Production), 1995,9 issued
by the Government.10 These regulations impose an obligation to give preference to domestic
products over foreign-made products up to a maximum difference of 15 per cent, and subject
to certain procedural rules. The regulations do not apply whenever the procurement is covered
by the WTO Agreement on Government Procurement, or any other similar international
agreement.

• The Mandatory Tenders Regulations (Mandatory Industrial Cooperation), 200711, issued by
the Government. These regulations require government agencies that conduct large-scale
procurements to include certain offset requirements from foreign contractors as part of the
contract. A special agency—The Industrial CooperationAuthority—is in charge of facilitating
such offset purchases and making sure that they are enforced.12 These regulations are also
subject to Israel’s international obligations.

• The Mandatory Tenders Regulations (Preference for Products from National Preference
Regions), 1998,13 issued by the Minister of Defense. These regulations apply only to
procurements by theMinistry of Defense and grant certain preferences to suppliers established
in disadvantaged regions or conflict zones, so-called “National Preference Regions”.

The reform of 2009 that will be discussed below pertains only to the first, general, regulations. Prior
to this reform, these Regulations only allowed four types of competitive tendering procedures:

(1) Public Tenders—

where a call for proposals is openly published in a designated publication and any supplier
can submit a bid. These procedures were the rule—at least from a normative perspective—and
had to be used unless one of the exceptions set out in the Regulations applied;

(2) A Closed Tender—

where the call for proposals is directed only to certain suppliers, usually drawn from a
previously established list. Such a tender may be used only in the special circumstances
listed in art.4 of the Regulations.

(3) A Negotiated Tender—

where the public tender also includes the right to conduct negotiations with the suppliers
whose bids are found to be suitable, as set out in art.7 of the Regulations.

8The Mandatory Tenders Regulations (Contracts of Institutions of Higher Education), 5770-2010, Published in Kovetz Hatakanot No. 6867 of
February 11, 2010, p.774. The Regulations have been amended only once since their adoption.

9The Mandatory Tenders Regulations (Preference for Domestic Production), 5755-1995, Published in Kovetz Hatakanot No. 5653 of January 15,
1995, p.562. The Regulations have been amended twice since their adoption.

10 It is quite rare to find regulations issued by the entire government, as opposed to a certain minister. In this case, it is a result of an unresolvable
dispute between the Minister of Industry and Trade and the Minister of Finance on who should be authorized to issue the regulations, so in order to
solve the deadlock, the law authorized the government as a whole.

11The Mandatory Tenders Regulations (Mandatory Industrial Cooperation), 5767-2007, Published in Kovetz Hatakanot No. 6586 of May 10, 2007,
p.826. The Regulations have been amended once since their adoption. These regulations replace a chapter on mandatory cooperation that was part of
the domestic preference regulations from 1995.

12 For more information on the ICA, see: http://www.moital.gov.il/NR/exeres/7E2BB77E-A0C8-4EF9-9664-5B065657A5F3.htm [Accessed August
14, 2015].

13The Mandatory Tenders Regulations (Preference for National Preferential Regions), 5757-1997, Published in Kovetz Hatakanot No. 5911 of July
16, 1997, p.868. The Regulations have been amended six times since their adoption.
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(4) A Request for Proposals—

for the procurement of professional services from experts or for granting of trust positions,
if the procurement falls into one of the categories listed in art.5.

The Regulations also set out a long list of circumstances where the procuring agency can be exempt
from the duty to conduct a competitive tender (art.3). These include, among others: low-value procurements
(art.3(1)); urgent procurements (art.3(2); circumstanceswhere conducting a public tendermight significantly
harm national security, foreign relations, the economy, public safety, or a commercial or professional
secret of the government agency (art.3(3)); a procurement that is a continuation of a previous procurement
(such as, an additional delivery by the original supplier), under certain conditions (art.3(4)); a contract
between a government agency and a government corporation under certain circumstances (arts 3(5), 3(7),
3(8)); procurement of special cultural or entertainment services (art.3(11)); situations when for legal or
other reasons, the goods or services can be supplied only by a particular supplier (art.3(29)); and other
extra-ordinary circumstances (art.3(28)). For many of these circumstances an approval by the
Accountant-General or by a central exemption committee in the Ministry of Finance was required. This
was intended to ensure that the conditions of the exemptions were met and that procurement by
non-competitive or less competitive procedures was justified. Thus, while the conduct of the procurement
itself was decentralized—each government agency has its tenders committee—the authority to grant most
of the exemptions was centralised.14

Over the years, there was a growing dissatisfaction among government officials (from ministries other
than Finance) with the exemptions regime. Their claim was that the central exemption committee had
become a “bottle-neck” of the system that slows down the process and creates unnecessary delays and
obstacles on the path of government agencies to fulfill their tasks of serving the public. Indeed, this
committee had to deal with about 1,600 requests for exemptions every year,15 and decisions took their
time. It would also seem that some ministers were unhappy with the refusal of the central exemption
committee to approve some of the exemptions that their ministry had requested and were behind the move
to move the authority back to their own ministry.16 On the other hand, there were also those who thought
that toomany requests for exemptions weremade and that some of themweremotivated by the considerable
administrative burden involved in conducting a public tender. They argued that the existing procurement
rules were too stringent and did not grant enough flexibility to the agency’s procurement committee to
choose a procurement procedure that would best serve each case. Hence, if the rules were made more
flexible and less bureaucratic, it would lead to fewer requests for exemptions.
As the Mandatory Tenders Law and Regulations entered their second decade, the Israeli Government

decided that it was time to review the functioning of the procurement regime. It therefore decided in 2004
to appoint a Committee of director-generals of several government ministries, headed by the
Director-General of the PrimeMinister’s Office and the Accountant-General, to examine ways to improve

14According to official figures of the Ministry of Finance, the number of exemptions in 2008 (prior to the reform) was 3,102 (see below table 1).
As explained in the next footnote, the number of exemption requests dealt by the central exemption committee for 2007 was around 1,600 and for
2008 probably around 2,000. To this figure one needs to add exemptions or approval of exemptions given by the Accountant General himself. Hence
our statement that “the authority to grant most of the exemptions was centralized”. Certainly, in terms of contract value, most of the authority to exempt
was vested at the central level.

15The figure is taken from the explanations to the 2008 proposal for amendment of the Mandatory Tenders Regulations, p.1. It relates probably to
the year 2007. From the figures I have received from the Ministry of Finance, it would seem that for 2008 the number is more like 2,000 requests for
exemptions a year.

16According to press reports, it was the stringent policy of the then Accountant-General Yaron Zelekha, and in particular the refusal to approve
huge contracts between the Ministry of Construction and Housing and the government corporation Arim, that prompted the Minister of Housing at the
time, Meir Sheetrit, to initiate a reform of the system. See for instance Stella Korin Lieber, “Zelecha versus Sheetrit: Rejected Exemption from Tender
for Arim Corporation of a 380Million Shekel Contract”, Globes June 26, 2007, available: http://www.globes.co.il/news/article.aspx?did=1000224067
[Accessed August 14, 2015] (Hebrew). According to this newspaper story, Zelekha refused to approve the exemption so that the construction contract
could be granted to Arim because there were many private construction companies that could fulfill the contract and therefore a tender was required.
As a result, Sheetrit asked the government to transfer the authority to grant the exemption to the ministries.
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and streamline the public purchasing mechanism and submit their recommendations to the Government.17

The mandate of the team spoke of the need to “examine economic and technological developments and
relevant international treaties”. The team appointed a sub-committee (theWeinshall-Lifshitz Committee),
which after deliberations produced a report with recommendations on several amendments to the
Regulations.18 The thrust of the recommendations was that the tendering procedures should bemore flexible
and offer more alternative means of conducting a competitive procedure. The tendering committees should
have the discretion to choose from these alternatives, but without harming the appropriateness of the
procedures, the equality of opportunity, and the integrity of the procurement system.
The recommendations were deliberated by the Government for some time and eventually adopted.19

However, at the same time the Government decided in 2007 to appoint another committee, headed by the
Director-General of the Ministry of Finance (the “Ariav Committee”). The original mandate of this
committee was to examine the need for additional amendments in connection with contracts between the
Government and government corporations that act as executive arms of the Government,20 as well as with
local authorities in their respective fields of jurisdiction.21 In practice, however, the Ariav Committee made
rather sweeping recommendations the essence of which is to decentralize the procurement system even
further and vest most of the authority and the responsibility—both in relation to the choice of method of
competitive procurement and to whether to exempt the procurement from any type of competition
whatsoever—with the individual agencies.22 The committee recommended strengthening the role of the
Accountant-General as an advisor and educator of the procuring entities, as well as a controller and
supervisor over the tendering and procurement procedures conducted by these entities.
The Ariav Committee’s recommendations were also adopted and in 2007, the Government decided to

instruct its legal advisors to prepare the amending legislation.23 The work on this amendment took some
time including lengthy deliberations in the Knesset Constitution, Law and Justice Committee, but eventually,
the amendments were adopted in 2009.

C. The 2009 Reform
The Mandatory Tenders Regulations (Amendment), 5769-2009 (hereafter the “Amending Regulations”)
were adopted in February 2009 and came into force in June 2009.24 However, many of its important
amendments were adopted only on a temporary basis for a trial period of two and half years (until January
1, 2012),25 that later became permanent.26 I will discuss below the main changes introduced by these
amendments, with a special emphasis on those that were meant to take advantage of new technologies
and e-procurement, changes in approaches towards public sector governance and accountability and
attempts to improving the efficacy and efficiency of the procurement processes. I will also try to point to
instances where the amendments were inspired or influenced by international or foreign practices, to the
extent that such influence can be shown to exist. In this context it should be mentioned, that the
Weinshall-Lifshitz Committee commissioned a comparative law study by an Israeli scholar with expertise

17Government of Israel, Decision No. 2045 of June 13, 2004.
18Report of the Sub-Team of the Committee of Director-Generals for the Streamlining of the Governmental Procurement (the “Weinshalll-Lifshitz

Report”), October 28, 2004.
19Government of Israel, Decision No. 972 of December 31, 2006. See also Decision No. 43 of February 18, 2007.
20The figure is taken from the explanations to the 2008 proposal for amendment of the Mandatory Tenders Regulations, p.1. It relates probably to

the year 2007. From the figures I have received from the Ministry of Finance, it would seem that for 2008 the number is more like 2,000 requests for
exemptions a year.

21The mandate was broadened in a later Government Decision.
22Report of the Inter-Ministerial Team for Improving the Efficiency of Governmental Procurement, March 28, 2007 (hereafter the “Ariav Committee

Report”). Yarom Ariav, the then Director-General of the Ministry of Finance, was the Chairman of the Committee.
23Government of Israel, Decision No. 1576 of April 15, 2007. See also Decision No. 1413 of March 18, 2007; and Decision 1538 of April 1, 2007.
24 Published in Kovetz Hatakanot No. 6750 of February 9, 2009, p.442.
25 See art.45 of the Amending Regulations.
26The Mandatory Tender Regulations (Amendment) (Amendment), 5774-2014, Kovetz HaTakanot No. 7332 of January 21, 2014, p.545.
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in public procurement in order to learn from the experience of other jurisdictions (hereafter the “Dekel
Report”).27

1. A Normative Hierarchy: Competitive, Less-Competitive and Non-Competitive
Tenders
The Weinshall-Lifshitz Committee recommended that the Regulations should create a clear normative
hierarchy between the competitive and less competitive procedures so that it would be clear that the public
tender open to all interested suppliers was the preferred method. In doing so, the Committee noted the
commitment of the State of Israel to its international obligations under relevant treaties.28 This comment
is rather surprising considering the fact that none of the international agreements to which Israel is a party
requires it to prefer so-called open tendering over selective (also known as “restricted”) tendering
procedures. Neither the version of the WTO Agreement on Government Procurement that was in force
when the Committee made its recommendation,29 nor the revised version currently in force,30 requires such
a preference.31 Rather signatories or their procuring entities are free to choose between open tendering (“a
procurement method where all interested suppliers may submit a tender”32) and selective tendering (“a
procurement method where only suppliers satisfying the conditions for participation are invited by the
procuring entity to submit a tender”33).

Nevertheless, the recommendation, which was also supported by the Ariav Committee, was adopted
and implemented in art.1B of the Regulations. This provision clarifies the normative hierarchy between
the various methods34: The Public Tender is at the top and should always be preferred, even where the
agency has the permission to conduct the procurement in a less competitive way.35 Second comes the
Limited Public Tender, which includes two types of tenders:36 (1) An Expedited On-Line Tender, explained
below; and (2) A public tender where negotiation can be conducted with the bidders.37 Such a tender shall
be used only when it is justified not to use the regular Public Tender.38As part of the reform, more detailed
rules were set out on how to conduct these negotiations in a fair and equitable manner.39 Third comes the
Closed Tender (similar to the Selective Tendering of the GPA), which may only be used when neither of
the two previous methods are viable.40 At the bottom of this normative hierarchy is the non-competitive

27The study was performed by Dr. Omer Dekel from the College of Law and Business in Ramat Gan, Israel.
28Government of Israel, Decision No. 2045 of June 13, 2004, Ch.3, para.3.
29Agreement on Government Procurement, April 15, 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 4 (hereafter

“GPA”), reprinted in Results of the Uruguay Round (WTO, 1994) at 438.
30Revised Agreement on Government Procurement came into force on April 6, 2014. It is available here: http://www.wto.org/english/docs_e/legal

_e/rev-gpr-94_01_e.htm [Accessed August 14, 2015].
31Article IX:4 of the Revised GPA, which deals with selective tendering under the agreement, does not impose any condition for the use of this

method instead of open tendering. For some time in the European Community, the EC amended Supplies Directive (Council Directive 88/295/EEC
of March 22, 1988) gave clear preference to open tendering procedures, and required special justifications for using restricted procedures (see art.6(2)
and 6(5) of this Directive). However, a few years later the EC authorities withdrew this amendment and changed the provisions back to their previous
position whereby the choice was completely that of the procuring agency. For a discussion of this, see Arie Reich, International Public Procurement
Law (The Netherlands: Kluwer International, 1999), p.203.

32Definition found in art.I(l) of the Revised Agreement on Government Procurement, April 15, 1994, Marrakesh Agreement Establishing the World
Trade Organization, Annex 4.

33Revised Agreement on Government Procurement, April 15, 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 4,
art.I(p).

34To a certain extent this hierarchy existed before the 2009 reform as well, and was implicit in the requirement to conduct “a regular tender” (i.e.,
a public tender) unless various exceptional circumstances exist or certain conditions have been met that allow the use of other methods. One should
also mention art.42 in the previous version of the Regulations that provided that even when these conditions have been met, a public agency should
prefer the use of a regular tender, if this is possible. The revised regulations, however, are more explicit in setting out this normative hierarchy at the
front of the regulations and in clear language in art.1B, even if its significance is merely declaratory.

35Regulations, art.1B(1), as amended in 2009.
36 See definition of the term “Limited Public Tender” in art.1 of the Regulations.
37The conditions for this to be permitted are set out in art.7 of the Regulations, as well as how negotiations are to be carried out in a fair and

non-discriminatory manner.
38Regulations, art.1B(2).
39These rules are set out in the amended art.7 of the Regulations.
40Regulations, art.1B(3).

198 Public Procurement Law Review

(2015) 24 P.P.L.R., Issue 6 © 2015 Thomson Reuters (Professional) UK Limited and Contributors



method, namely not by a tender, and a decision to use such a method requires special justification, and
only after the three previous methods have been considered and ruled out.41 As we will show in s.D(2)
below, this normative hierarchy seems to have remained a mere declaration devoid of any real substance,
with the reality being that the public tender has become the exception, and non-competitive procurement
procedures the rule.

2. Introduction of New Procurement Methods
The Weinshall-Lifshitz Committee was of the opinion that the existing Israeli Regulations were too
stringent in imposing on the procuring agency the type of procurement procedure it must use. Generally,
this had to be the public tender method, unless conditions for using one of the other three (less) competitive
methods were fulfilled, or that the procurement was eligible for an exemption, in which case no tender
needed to be conducted. The committee therefore recommended that the arsenal of possible procurement
methods should be enlarged, and that greater discretion should be given to the procuring agency to decide
which method to use for each case. In making this recommendation, the Committee noted:

“Our comparative study of government procurement law in Western countries show that there is a
trend of granting more flexibility to the procuring entity to adapt the competitive procedure to the
type of transaction and its complexity.”42

The new procurement methods that were introduced into the Regulations by the 2009 reform43 are the
following:

(a) A Tender with a Two-Phase Examination.44

This is in essence a public tender, but differs from the “regular” public tender in that the
assessment is divided into two phases. In the first phase, only the quality of the various bids
is assessed and each bid is graded for its quality before its proposed price is known. In the
second phase, the price proposals of those bids that passed the quality threshold are opened
and a final mark is given based on the mark given for quality and the mark for price. This
separation of the quality examination from the price examination prevents bias—whether
conscious or subconscious—when the tendering committee assesses the quality of each bid,
as well as the appearance of such a bias.45 The detailed procedures for conducting a tender
with a two-phase examination are set out in a new art.17D. This proposal were among those
suggested by the Dekel Report noting that this method is used in U.S. Federal tendering
procedures.46 One should add that it is also found in the UNCITRAL Model Law.47

(b) A Tender with a Preliminary Selection Phase.48

This procedure also has two phases, but here the first phase is aimed at selecting from the
bids that are submitted to the preliminary selection phase those that will continue to the next,

41Regulations, art.1(B)(4).
42Report of the Sub-Team of the Committee of Director-Generals for the Streamlining of the Governmental Procurement (the “Weinshalll-Lifshitz

Report”), October 28, 2004, para.27.
43Some of these methods were sometimes utilized in practice even before the reform, but without an express authorisation to do so. By introducing

them into the Regulations and setting out detailed rules on how to use them, the Weinshall-Lifshitz Committee hoped to spread their use and prevent
abuse.

44 Proposed by the Weinshall-Lifshitz Committee, Ch.3, para.1.
45For a study demonstrating and analyzing this bias, see Omer Dekel &Amos Schurr, “Cognitive Biases in Government Procurement: An Experimental

Study” Review of Law and Economics 2014; 10(2): 169–200.
46Omer Dekel, Proposals for Amendments to the Mandatory Tenders Law and the Mandatory Tenders Regulations (on file with author), para.3.
47Article 48 of the UNICTRALModel Law on Public Procurement, available at http://www.uncitral.org/pdf/english/texts/procurem/ml-procurement

-2011/2011-Model-Law-on-Public-Procurement-e.pdf.
48This procedure was not mentioned in the Weinshall-Lifshitz Committee’s recommendations, and was added by the drafters at a later stage.
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final phase.49 In this phase, the tendering committee examines all the bids in order to ensure
that they meet the threshold conditions of the tender, including any minimum quality score
that was fixed for this tender. Those that do meet these conditions, are then invited to submit
a bid in the next phase. This procedure enables the tendering committee to find out whether
there are enough qualified bidders to proceed with a full-fledged public tender. It also allows
potential bidders to verify that they comply with the tender prerequisites before investing
substantial funds and efforts in the preparation of their bids. According to The Regulations,
the tendering committeemay provide in the tendering documents that it may fix new threshold
conditions and new minimum scores for this second phase.50 This permission may be
problematic, as it can allow the tendering committee to favor a certain bidder by designing
new threshold conditions based on what has been revealed about all of the eligible bids in
the preliminary selection phase. It is therefore submitted that one should consider to omit
the option of fixing new threshold conditions. Instead, the various pros and cons of each
qualifying bid can be evaluated in the award procedure.

(c) A Tender with an Additional Competitive Phase (“Best and Final Offer”).51

This is a procedure wherein after having conducted a regular public tender, the procuring
agency requests the best bidders to improve their prices and to submit their best and final
offer. Before the reform, such a procedure could not be used for regular public tenders, but
only for tenders where negotiations were permitted, i.e., those that qualify under art.7. The
concern was that negotiations after submission of bids could violate the principle of equality
between the bidders and could be abused for the purpose of favoring a certain supplier over
another one. If discretion is left to the procuring agency, it was thought that it might abuse
such discretion and revert to negotiations whenever the favored supplier is found not to have
submitted the lowest bid.52 Therefore, art.17E provides that in order to use this method, the
procurement notice must set out the objective conditions wherein the additional competitive
phase will be used. It may also be used whenever all the submitted bids are higher than the
estimate of the contract price made prior to the tender.53 If those conditions occur, the
tendering committee must notify all the bidders who according to the above conditions are
entitled to submit an improved bid that they may do so. The committee will then consider
the new bids (or the original one, if a bidder decided not to improve his bid) and choose the
best one among them. However, under the new Israeli provision it appears that in the
additional competitive phase a bidder may only improve the price component of his bid, not
the quality or performance component. This limitation, which stems from the wording of
the provision, is not necessarily justified. Often a procuring entity can discover from the
bids submitted that there are additional functions or better solutions to the problems that
they face, of which they were not aware when they formulated their call for bids. An
additional competitive phase could thus have been used to allow other bidders to improve
their bids by including such additional functions, but such a possibility appears to be
prohibited under the current Regulations.54

49Article 17C of the Regulations.
50Article 17C(c) of the Regulations.
51 Proposed by the Weinshall-Lifshitz Committee, Ch.3, para.2.
52Omer Dekel, Tenders Vol. 2 (2006) (Hebrew), p.154-155.
53Article 21(A1) of the Regulations. See also the amended art.23, which deals with a situation where only one bid is left before the tendering

committee, but this bid is higher than the estimate. The provision allows the committee to inform the bidder that his bid cannot be accepted unless he
improves is, and invite him to do so.

54 It would seem that under the previous GPA such changes were permitted, provided that all remaining participants are afforded an opportunity to
submit new or amended submissions on the basis of the revised requirements (see Article XIV:4(c) of the Government of Israel, Decision No. 2045

200 Public Procurement Law Review

(2015) 24 P.P.L.R., Issue 6 © 2015 Thomson Reuters (Professional) UK Limited and Contributors



(d) On-Line Tendering.

An important innovationwas the introduction of on-line procedures as an officially recognized
way of conducting procurements, as already done in many countries55 and now provided for
in the RevisedGPA.56TheWeinshall-Lifshitz Committee notes in its report that the experience
in other countries has shown that the use of online tenders has helped to reduce bureaucracy
and increase transparency, and has caused an increase in the number of suppliers who
participate in the tenders. It also allows for more dynamic and efficient methods of
procurement.57

The amended Regulations offer three types of such procedures. The first one is a regular
on-line tender, which is essentially an electronic version of a regular one-stage public tender.58

The second one is called a “Developing On-Line Tender”, which appears to be a kind of
electronic auction.59Article 19D:1 provides for the possibility of the tendering committee to
use one of the two-phase methods already provided for by the amended regulations and
discussed above: a tender with a preliminary selection phase (art.17C(1) and (2)), or a tender
with a two-phase examination (art.17D(1) and (2)). The bidders that are thus selected in the
first phase, are then invited to submit their bids in the ensuing electronic auction.
Alternatively, it would seem,60 the tendering committee can decide that there is no need for
a preliminary stage and publish calls for the electronic auction immediately. The possibility
of conducting an electronic auction has also been adopted by the Revised GPA.61 This
agreement defines an “electronic auction” as “an iterative process that involves the use of
electronic means for the presentation by suppliers of either new prices, or new values for
quantifiable non-price elements of the tender related to the evaluation criteria, or both,
resulting in a ranking or re-ranking of tenders”.62 The advent of modern computer technology
has made auctions quite popular, both in the private and the public sector, since it enables
the conduct of auctions in an effective manner with remote parties, without gathering them
into one room, like in traditional auctions, while enabling procuring entities to “push the
bidders to the limit” of what they are able to propose. Compared to the Revised GPA, the
text of the amended Regulations on this method is very cryptic and does not even use the
word “auction”. Article 19D is also not very clear on how such auction should be conducted.
In particular, it fails to clarify that the bids submitted are open to all the other bidders, so as
to push them to improve their own bids continuously until the deadline.

of June 13, 2004). In the revised GPA, there is no similar provision, and Article XII:2(a) dealing with negotiations provides that procuring entities
must ensure that any elimination of suppliers participating in negotiations is carried out in accordance with the evaluation criteria set out in the notice
or tender documentation, i.e., the original criteria and not revised ones. A similar approach can be found in the UNCITRALModel Law, Omer Dekel,
Proposals for Amendments to the Mandatory Tenders Law and the Mandatory Tenders Regulations (on file with author), para.3, under the tendering
method called “Request for Proposals with Consecutive Negotiations” (art.50) where the bidder with the highest ranking is invited to negotiations “on
the financial aspects of its proposal”. However, under the “Competitive Negotiation” method (art.51), after the completion of the first stage of the
negotiations, all bidders are invited to present “best and final offer with respect to all aspects of their proposals”.

55Such as the European Union. This is mentioned in TheMandatory Tender Regulations (Amendment) (Amendment), 5774-2014,Kovetz HaTakanot
No. 7332 of January 21, 2014, para.4.

56See Article V:3 of the Revised Agreement on Government Procurement came into force on April 6, 2014. It is available here: http://www.wto.org
/english/docs_e/legal_e/rev-gpr-94_01_e.htm [Accessed August 14, 2015].

57Government of Israel, Decision No. 2045 of June 13, 2004, Ch.C, para. 4:VIII.
58These procedures are provided for in art.19C.
59These procedures are provided for in art.19D. The provision is a bit cryptic, and does not give very much guidance about how to conduct this

tender, but since it talks about the possibility of several phases of bidding, it appear to be dealing with an on-line auction.
60As noted above, the provision is not very clear on this, but since art.19D(1) is worded as an option, it appears that this stage is not required and

that the procurement could proceed immediately to the “developing” multi-stage on-line tendering procedures.
61Agreement on Government Procurement, April 15, 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 4 (hereafter

“GPA”), reprinted in Results of the Uruguay Round (WTO, 1994), art.XIV.
62GPA, art.I(e).
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The third type of procedures is highly innovative and called “Expedited On-Line Tender”.63

It offers something that can only be done by on-line tendering,64 namely to allow a procuring
agency to conduct an expedited tender where the submission date may be as short as five
days after publication of the tender, depending on the urgency of the case.65However, unlike
the other three on-line procedures, which the tendering committee can choose at its discretion,
the expedited tender may only be used for procurements valued at no more than 400,000
shekel (approximately US$100,000) when the contract is urgently needed in order to avoid
material damage.66 In extra-ordinary urgent cases,67 the tendering committee may even set
the submission date for as little as four hours following publication. The Expedited On-Line
Tender has the important potential of reducing the number of exemptions from public tenders
given for reasons of urgency (art.3(2)). Now, urgent procurements can be conducted through
competitive on-line procedures, and there is no longer a justification to exempt them from
all types of tenders. Indeed, art.3(2) was amended so that it can now be used only in the very
rare case where a contract is needed within two working days or fewer, and after receiving
an exemption by the agency’s exemption committee.68

The new provisions set out detailed rules on how on-line procedures are to be conducted,
in order to ensure fairness, confidentiality and efficiency, similar to what is provided for in
the Revised GPA69 but in a more detailed manner. They require a special secured website;
software that records the exact time of any action, including the sending and reception of
messages and the identity of each sender;70 a virtual “bid box” to which bids are submitted
and that can only be opened by an authorized official in the presence of the tendering
committee and after a set time, etc.71 The system must be protected from outside invasion
(“hacking”) and have a secure backup. Electronic bids can be submitted only by identified
bidders and must be signed by them with a secured electronic signature.72

The amended Regulations also require each public agency to establish a special secured
website where all of its tender notices must be published,73 in addition to the regular
publication in both Hebrew and Arabic newspapers.74 The notices must be published in both
Hebrew and Arabic and there are detailed rules on how such a website should be managed

63GPA, art.19E.
64This procedure was proposed by the Weinshall-Lifshitz Committee. See its Report of the Sub-Team of the Committee of Director-Generals for

the Streamlining of the Governmental Procurement (the “Weinshalll-Lifshitz Report”), October 28, 2004, Ch.3, para.4:III.
65Article 19E(b)(2). The Revised GPA also allows for significant shortening of time periods when electronic communication is used. Article XI:5

of the Revised Text provides that a procuring entity may reduce the time-period for tendering by 5 days for each one of the following circumstances:
(i) the notice of intended procurement is published by electronic means; (ii) all the tender documentation is made available by electronic means from
the date of the publication of the notice of intended procurement and (iii) the tenders can be received by electronic means by the procuring entity. Thus,
the total reduction can be 15 days, as long as the time-period for tendering is no less than 10 days from the date on which the notice of intended
procurement is published (ibid Article XI:6). This provision, however, is not conditioned upon urgency, as in the case of the Israeli Expedited On-Line
Tender.

66Article 19E(a)(1) and (2) of the Regulations.
67Article 19E(b)(2). The wording “extra-ordinary cases” is not used in the provision, which surprisingly repeats the same term as used for “regular”

urgency cases (where there is a minimum time frame of 5 days), namely that the contract is “urgently needed in order to avoid material damage”.
However, the provision uses the words “considering the date required for the conclusion of the contract and its urgency”, so that the circumstances
must justify employing such a short time-frame for submissions. It would have been better, however, if the drafters had made a clearer distinction
between “regular” urgency and extra-ordinary urgency.

68Before the amendment, any type of urgency could justify an exemption from tender, subject to an approval of the Accountant-General. If the
urgency was such that a contract was required within 48 hours, the exemption could be given by the Director-General of the procuring agency. There
was also no cap on the value of such a procurement.

69Article V:3 of the Agreement on Government Procurement, April 15, 1994, Marrakesh Agreement Establishing the World Trade Organization,
Annex 4 (hereafter “GPA”), reprinted in Results of the Uruguay Round (WTO, 1994).

70Article 19B(b) and (c) of the Regulations.
71Article 19C of the Regulations.
72Article 19C of the Regulations.
73Article 24A of the Regulations.
74Article 15(a) of the Regulations.
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and supported in a secure and transparent manner.75 The agency is also under various
obligations to ensure that the existence of the website is publicised properly and that the
public can receive technical assistance to access and communicate with it.76

While the introduction of on-line procedures in the Regulations mark an important
improvement, unfortunately, as we will show below, they have barely been introduced in
practice because of budgetary constraints.77

(e) Framework Tender78;

Another new type of tenders that was officially introduced by the 2009 amendments is the
Framework Tender.79Here, there is first a public tender in which several suppliers are chosen,
after which framework agreements for the supply of certain products, work or services will
be concluded with all those suppliers (“framework suppliers”). This, then, is a so-called
Multi-Provider Framework.80 The framework agreements are usually concluded for long
periods of time, but they may not be longer than five years.81 The government agencies may
then make individual calls under those framework agreements for the products, works or
services in question, but must request offers from all of the framework suppliers. In their
bids, they are limited by the maximum price that was agreed in their framework agreement,
but they may also bid for less, so the competition is maintained also at this stage. This type
of tender was proposed by the Weinshall-Lifshitz Committee, however, only as a central
tender performed by the government procurement administration in the Accountant-General’s
office.82 The idea was to take advantage of the government’s purchasing power when it
consolidates the needs of all of its agencies and so obtain lower prices. In practice, however,
the Regulations allow framework tenders to be conducted by every individual procurement
agency, presumably as part of the decentralization strategy of the Ariav Commission. This
may be problematic if, on the one hand, some competitors are shut out of the business for
several years, until the framework agreement expires, and, on the other hand, the government
is not taking full advantage of economies of scale by purchasing large quantities for all of
its units. Procedures for framework tenders are found in many foreign and international
procurement regimes, such as the EU procurement directives,83 the US Federal Acquisition
Regulations,84 and the UNCITRALModel Law.85 The proposal to introduce them into Israel’s
procurement regulations was most probably influenced by these foreign regimes.86

75Article 24B of the Regulations.
76Article 24B(e) of the Regulations.
77 See below, Section D(4) and Table 3.
78Article 17f of the Regulations.
79 Such tenders were already used by some Israeli government agencies and recognized by the internal directives of the Accountant-General (the

“TAKAM”), but not by the Regulations. It was felt that these procedures needed to be regulated explicitly by the Regulations.
80 See extensive discussion of the various types of frameworks agreements in Sue Arrowsmith, The Law of Public and Utilities Procurement:

Regulation in the EU and UK, 3rd edn, Vol. 1 (London: Sweet & Maxwell, 2014), p.1106-1110.
81Article 17f(c).
82Weinshall-Lifshitz Committee,Report of the Sub-Team of the Committee of Director-Generals for the Streamlining of the Governmental Procurement

(the “Weinshalll-Lifshitz Report”), October 28, 2004, 14:IV.
83 See art.33 of Directive 2014/24/EU of the European Parliament and of the Council, of February 26, 2014 on Public Procurement and repealing

Directive 2004/18/EC [2014] OJ L94/65. In the EU, the term of framework agreements shall normally not exceed four years. For a discussion of this
provision and of framework tenders in the EU in general, see Arrowsmith, The Law of Public and Utilities Procurement: Regulation in the EU and
UK, 3rd edn, Vol. 1 (London: Sweet & Maxwell, 2014), Ch.11.

84One such form is the “Blanket Purchase Agreement” defined as “a simplified method of filling anticipated repetitive needs for supplies or services
by establishing “charge accounts” with qualified sources of supply” (Federal Acquisition Regulation, para.13-303-1). This type can be used by the
individual agency. There are also so-called GSA Schedules, which are centralized framework agreements, concluded by the US General Services
Administration.

85 See Chapter VII of the UNCITRAL Model Law on Public Procurement, available: http://www.uncitral.org/pdf/english/texts/procurem/ml
-procurement-2011/2011-Model-Law-on-Public-Procurement-e.pdf [Accessed August 18, 2015].

86The proposal is included in the Omer Dekel, Proposals for Amendments to the Mandatory Tenders Law and the Mandatory Tenders Regulations
(on file with author), para.5, which was based on Dr. Dekel’s comparative law research.
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(f) A Limited Version of the Competitive Dialogue;

The Weinshall-Lifshitz Committee recommended the introduction of the Competitive
Dialogue method of tendering, relying expressly on art.29 of the EU Public Sector Directive,
which was in force at the time.87 The rationale of the proposal was to allow procuring agencies
to collaborate with potential suppliers in defining the project, its scope and components, in
particular for complex projects where the agency needs help from the industry to define the
technical, financial or legal aspects of the project. However, in practice, the amended
Regulations did not adopt the competitive dialogue as a distinct type of tendering method,88

nor do they use this term. Rather, art.14A, titled “Preliminary Request for Information”
(RFI), was added, providing that a procuring agency may decide to make a preliminary
request for information that it needs in connection with a procurement. Such request must
be made public, and the dialogue and exchange of information between the agency and the
potential suppliers must ensure equality of treatment of the participants. The tendering
committee must document all information received and every discussion held with the
participants. This documentation may be open for perusal by other participants, but only
after the contract award and subject to business confidentiality.89 Once this preliminary
request and the ensuing dialogue has been concluded, the tendering committee can choose
whichever method of tender it wants, subject to the regular rules, and participation in the
preliminary request procedure shall not serve as a condition for participation in the actual
tendering procedure.90 In that sense, these procedures are different from the EU procedures,
where the contracting authority may select among the economic operators that submitted
information in response to the call, those who may participate in the dialogue.91 Moreover,
only these selected participants may then submit their final tenders on the basis of the solution
or solutions presented and specified during the dialogue.92 Another important difference is
that in Israel, the use of a preliminary request for information is not limited to specific
circumstances, as in the EU,93 but may be used whenever the tendering committee feels it
could be of assistance. A somewhat similar, but more complicated, procedure can be found
in the UNCITRAL Model Law.94

3. Decentralization of the Exemption Authority
Another central component of the 2009 reform, that has proved to be much more controversial than the
previous one, was the decentralisation of the authority to grant exemptions from the duty to conduct public
tenders. As mentioned above,95 the Regulations have a very long list of exemptions from public tenders

87Report of the Sub-Team of the Committee of Director-Generals for the Streamlining of the Governmental Procurement (the “Weinshalll-Lifshitz
Report”), October 28, 2004, para.14:V. The directive in question is Directive 2004/18/EC, of the European Parliament and of the Council of March
31, 2004 on the coordination of procedures for the award of public works contracts, public supply contracts and public service contracts, [2004] OJ
L134/114 (“the Public Sector Directive”).

88Thus, for instance, the method is not mentioned in art.1 of the Regulations that define the various types of tenders.
89Article 14A(f) provides that art.21(e) shall apply to this information, mutatis mutandis. Article 21(e) provides that within 30 days of contract

award notice, a bidder has the right to see the protocol of the tending committee, its correspondence with the bidders, professional opinions prepared
at the request of the tendering committee, the position of the legal advisor to the committee, and the winning bid, and to receive copies of these
documents. However, parts of the decision or the bid which in the tendering committee’s opinion may reveal commercial or professional secrets, or
harm national security, or the State’s foreign relations, economy or public security, may be withheld.

90Article 14A(e) of the Regulations.
91Directive 2014/24/EU, s.D(4) and Table 3, art.30(1).
92Directive 2014/24/EU, art.30(6).
93Under the 2004 Public Sector Directive, art.17f(c)., this procedure may only be used “in the case of particularly complex contracts.”(art.29). In

the 2014 Directive, the circumstances justifying its use have been redefined and include more types of circumstances — see art.26(4).
94 See art.49 of the UNCITRAL Model Law on Public Procurement.
95 See above, p.196.
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that before the reform included no less than 33 different grounds for exemption. The decision of whether
for a particular procurement the circumstances justify an exemption under one of those grounds was for
most cases vested with the agency’s tendering committee,96 but provided that the value of the procurement
did not exceed 400,000 shekel (approximately $100,000),97 or 1,500,000 shekel for the purchase of real
estate.98 For procurements valued over those caps, the procuring agency was required to submit a request
for exemption to a central exemption committee headed by the Accountant-General or his representative.
The central exemption committee’s approval was also required in order to perform a restricted tender for
a procurement valued over those caps.

Following the Ariav Committee’s recommendation, the 2009 reform established exemption committees
in each government ministry (hereafter “agency exemption committees”).99 The agency exemption
committees are headed by the Director-General of the ministry in question, and have as their other members
the ministry’s legal advisor and its accountant. In order to ensure their personal responsibility for the
decisions taken, these three members may not delegate their authority to any of their subordinates.100 The
agency exemption committee is authorized to grant exemptions from public tendering, or to approve
restricted tendering, for procurements valued up to 4,000,000 shekel (approximately $1 million),101 namely
ten times more than what the ministry’s tendering committee had been authorised to exempt before the
reform. Exemptions that previously required the approval of the Accountant-General himself (not the
central exemption committee), could now be exempted by the ministry’s exemption committee up to a
cap of 2,500,000 shekel. The 2009 amendments also limited the tendering committees’ authority to grant
exemptions, by lowering the value cap of their authority from 400,000 shekel 150,000 shekel per transaction,
and thereby basically transferring the authority to exempt procurements valued between these two sums
from the ministry’s tendering committee to its exemptions committee. The de minimis cap of 25,000 shekel
found in art.3(1), whereby there is an automatic exemption from a public tender for low-value procurements,
was raised to 50,000 shekel.102

The Ariav Committee explained these changes as required in order to solve the “bottle-neck” problem
that had been created at the level of the central exemption committee. But the Committee also advocated
a fundamental change of paradigms, whereby not only the procurement decision and operation is
decentralised, but also the exemption authority. This new authority, said the Committee, will be coupled
with increased accountability and higher standards of transparency and reporting obligations. The central
exemption committee would only have to deal with a small number of high-value procurements, and
instead it would be vested with strengthened powers of supervision of the work of tendering committees
and the ministries’ exemption committees. One way in which this power would be exercised was by giving
a right of appeal to any member of the exemption committee who was in disagreement with the decision
of the committee. Such member, who presumably had been outvoted by the other two members, could
then appeal the decision to the central exemption committee or to the Accountant-General, depending on
the circumstances.103 In practice, such appeals are very rare, and amount to about one or two per year.104

To complete the discussion of the exemptions, one should also mention that many amendments were
made to the art.3 list of exemptions from the obligation to perform a public tender. First, several exemption

96Article 9(a) of the Regulations.
97 For certain types of procurements included in a list published by the Accountant-General, the authority was extended to 700,000 shekel.
98Article 12(a) of the Regulations, before their amendment in 2009.
99Article 10A(a) of the amended Regulations.
100Except for cases where a member is in conflict of interests in relation to a certain procurement. See page 13 of the Ariav Committee Report. The

mandate was broadened in a later Government Decision..
101Article 12 of the amended Regulations.
102The Ariav Committee recommended to raise it to 43,000 shekel, but in the final version of the 2009 Regulations, the cap was set at 50,000.
103This recommendation was implemented in art.10A(f)(1) of the Regulations, which provides: “A decision by the ministry’s exemption committee

that was not taken by consensus, except for a decision under art.3(2) [extreme urgency, A.R.], may be appealed by any member of the ministry’s
exemption committee within three working days of the decision.”

104 Information obtained from the Ministry of Finance.
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grounds (eight) were repealed.105However, most of themwere exemptions that were rarely or never used.106

On the other hand, four new exemptions were added.107 Finally, several exemption grounds were severely
restricted or conditioned upon approval by a central authority.108 One seemingly important amendment
was made to art.3(29) which is an often used exemption: “A contract with someone who pursuant to legal
rights or to the actual circumstances is the only one who is able to perform the contract” and to Article
3(31)—purchase abroad or from a foreign supplier under certain conditions. The use of these exemptions
were made conditional upon a prior examination against the market by a public notification that indeed
there is no other potential supplier,109 an improvement that the present author has advocated in relation to
the GPA.110 Likewise, the use of art.3(3) for non-profit projects for educational, cultural, religious or other
similar purposes was also made conditional upon a similar prior examination of alternative suppliers.111

4. Increased Transparency
Finally, one should mention two important amendments that were introduced in order to improve the
transparency of the procurement system. One is the obligation on the tendering committee to publish in
advance, as part of the tendering documents, the relative weight that will be given to each of the award
criteria, in the course of choosing the winning bid (art.22(b)). Under art.21, the tendering committee is
usually obliged to award the contract to the lowest bid (for a procurement, or the highest, when we are
dealing with a sale), unless it has employed its right under art.22 to set out other award criteria that will
grant the procuring agency maximum advantages from the procurement.112 In such a case, it must usually
award the contract according to these criteria, after having given each of them the relative weight that was
allocated to them in the tendering documents.113 This amendment, that was proposed by the
Weinshall-Lifshitz Committee, is not entirely revolutionary, since the Supreme Court had already stated
in several judgments that the procuring agency is under the duty to act accordingly.114Rather, the amendment
codifies these judicial holdings and makes them an express part of the Regulations, thus improving the
predictability and fairness of the procurement process.

The second amendment grants all bidders the right of access to the protocols of the tendering committee,
its correspondence with the bidders, professional opinions prepared pursuant to the committee’s request,
and to the position of the legal advisor of the committee.115 This right may be exercised by the bidder, and

105The following is the list of the exemptions repealed: art.3(9) — A contract with a winner of a lottery conducted by the Ministry of Housing as
part of a residential building project; art.3(15) — Short-term, low-value lease of real estate; art.3(17) — A contract with an army invalid to run a snack
bar in a ministry; art.3(21)—A contract by the Educational Television Authority; art.3(23)—A contract concerning marketing of frozen meat imported
from abroad; art.3(24)—Certain types of procurement of printing services; art.3(26)—A contract for construction development work with a company
that was retained before the coming into effect of the Law; art.3(27) —A contract to execute an option included in a contract awarded through a public
tender.

106On the limited use of these exemptions, see Explanations to the Proposal to Amend the Regulations, 2008, p.3.
107Article 3(31) and art.3(32) were added in 2009, and art.3(33) and (34) in 2012. They all relate to very specific and rare circumstances.
108One of themwas art.3(2) in relation to urgent requirements, discussed above, Agreement on Government Procurement, April 15, 1994,Marrakesh

Agreement Establishing the World Trade Organization, Annex 4 (hereafter “GPA”), reprinted in Results of the Uruguay Round (WTO, 1994).
109The procedure for this examination and the conditions for using these two exemptions are set out in detail in the new art.3A of the Regulations.
110 See Arie Reich, “The New Text of the Agreement on Government Procurement: An Analysis and Assessment”, 12 Journal of International

Economic Law, 989-1022 (2009), on p.1009-1010.
111The procedure for this examination and the conditions for using it are set out in detail in the new art.3B of the Regulations.
112Article 21(b) of the Regulations.
113Article 21(b) of the Regulations. The committee may in exceptional circumstances refrain from deciding in accordance with the award criteria,

for reasons that must be recorded and after giving the affected bidder the opportunity of appearing before the committee and presenting its arguments
in this regard.

114 See in particular A.P.A. 7357/03 Ports Authority v Tzomet Engineers, p.20.
115Article 21(e) of the Regulations.
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sometimes even by other interested parties,116 subject to certain restrictions,117 within 30 days of receiving
the notice on the results of the tender. While this right, too, may have existed in principle even without
the amendment—pursuant to the Freedom of Information Law, 1998118—it is much better that it has been
incorporated in such detail in the Regulations.

5. Two Committees, Two Approaches?
Interestingly, both the Weinshall-Lifshitz Committee and the Ariav Committee were grappling with the
same problem, namely a public procurement regime that was claimed to be too rigid and made it too
difficult for government agencies to implement their programs. However, the two committees recommended
very different solutions to this problem. The former recommended to introduce more types of tendering
procedures and to allow the tendering committees of the government agencies to decide which one to
employ. It also recommended modernising the procurement system by introducing new technologies
including electronic procurement. It was willing to expand the authority of the tendering committee to
decide on exemptions from public tendering, but only to a limited degree (to raise the cap from between
400,000–700,000 to 1,200,000 shekel.) The Ariav Committee, in contrast, did not believe that a wider
andmore flexible range of methods would solve the problem, and recommended complete decentralization
of the exemption authority. As we have seen, it actually recommended to narrow the exemption authority
of the tendering committees and create a clear separation between the body authorized to conduct the
procurement and the one authorised to exempt it from public tendering, although both of them were to be
in the same ministry. Eventually, both the decentralisation approach and the enlargement of the arsenal
approach were adopted by the regulator and implemented in the 2009 amendments.

The next section will seek to assess the effects of these amendments.

D. Assessment of the Reform

1. Concerns for Surge in Exemptions and Attempts to Alleviate them
The Ariav Committee’s proposal to transfer the authority to grant most of the exemptions from the central
exemption committee in the Ministry of Finance, to agency exemption committees, was not welcomed
by everyone. Even within the Committee there was dissent based on the concern that such a change would
lead to a significant increase in the volume of exemptions, at the expense of competitive tendering
procedures, and that this might seriously harm the integrity of the procurement system and the right to
equal opportunity for potential bidders.119 The opponents were of the opinion that there has to be a central
independent body that supervises the procurement activities of government agencies and ensures that

116Lately, it was held by the Supreme Court that even a firm that did not submit a bid, but expressed interest in the tender may be entitled to access
to the committee protocols. The case dealt with a firm that had decided to refrain from submitting a bid once it was told by the procuring agency that
it insists on a certain precondition. When the contract was awarded, it discovered that the winning bidder was a competitor that also did not meet this
precondition. The court held that the firm was “a classic potential bidder”, because if it were not for the precondition, the firm would have submitted
a bid. C.A.A. 3888/15 Afcon Control & Automation Ltd. v Arad Ltd. (judgement of Solberg J. of July 22, 2015).

117The right to read these documents and to receive copies of them may be restricted in relation to documents that the tendering committee thinks
may infringe on business or professional confidentiality, or to harm national security, the national economy or foreign relations. Legal opinions rendered
as part of the legal advice given to the committee may also be restricted.

118 Freedom of Information Law, 1998-5758 published in Sefer HaChukkim 1667.
119The Accountant-General at the time, Dr. Yaron Zelekha, wrote a lengthy letter to the Ariav Committee expressing his disagreement with the

draft proposals and warning about the consequences. (See his letter of March 27, 2007 to Yarom Ariav, Director-General of the Ministry of Finance,
the Chairman of the Committee). His deputy, Gabriel Shochat, who was a member of the committee, therefore voted against it, and the letter was
attached to the committee’s report at their request, as a dissent opinion. There was also another dissent, by the Director-General of the Ministry of
Construction and Housing, Arie Bar, but his dissent was motivated by the opposite position: that the recommendations for decentralization did not go
far enough. He demanded that the authority of the agencies’ exemption committees should be extended to 7 million shekel, that there should be no
right of appeal by a committee member, and that the right to contract with a government management corporation should be completely exempted
from tender. (See his letter of March 27, 2007 to Yarom Ariav, Director-General of the Ministry of Finance, also attached to the Ariav Committee
Report).
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exemptions from public tenders are granted only when this is justified and absolutely necessary. To allow
the agency to decide when to exempt itself from the tendering duty, it was argued, is like asking the cat
to guard the cream. A central authority was also essential in order to ensure uniformity in the administration
of the exemptions. Similar concerns were also raised in the Knesset (the Israeli Parliament).120 This,
however, did not stop the adoption of the amendments.

The Ariav Committee rejected the claim that the reform would necessarily lead to an increase in the
number of exemptions.121 On the contrary, it wrote, the agencies’ exemption committees would be able to
examine the requests more thoroughly, and with greater professional familiarity with the subject matter,
than the central committee could. To counter the criticism that the reformmay foster corruption, the Ariav
Committee proposed to strengthen the conflict of interest provisions of the Regulations and to toughen
the sanctions for breach of these provisions. In relation to the former, the proposal was to require each of
the members of the exemption committees (both the central and the agency committees) to declare before
every decision that neither the member nor any of his or her family members have any personal interest
in the procurement in question, and that he has not been approached by the Minister or Deputy Minister,
or on their behalf, in connection with the procurement.122 In relation to the latter, the Committee proposed
to create a disciplinary offence for any of the following actions: (1) Participation in the deliberations on
a procurement in which the civil servant has a personal interest; (2) Misleading the exemption committee
by presenting incomplete or imprecise information; (3) Willful decision to grant an exemption contrary
to the law.123 The Committee also recommended requiring the exemption committee to keep full records
of their deliberations and to publish them within five days of the decision to grant an exemption.

Unfortunately, out of these recommendations only the last one was implemented.124 No duty to declare
the lack of personal interest or the fact of being approached or contacted by theMinister or DeputyMinister
has been added to the Regulations. Moreover, while there obviously is an express prohibition on conflict
of interests that applies both to members of the tendering committee and to the members of the exemption
committee, there is a slight, but significant, difference between the two. The provision that applies to the
tendering committee prohibits both personal and institutional interests,125 but the provision that applies to
the agency’s exemption committee omits the prohibition on institutional interests.126 An institutional
conflict of interests means that in addition to being an employee of the procuring agency, and as such
having a duty to serve the agency’s interest in the procurement, a member of the exemption committee
also holds a position in another entity, for instance a government corporation, and as such has a duty to
serve its interest.127 Hence, if the exemption committee has been requested to exempt a contract between

120MK Shelly Yechimovitz (Labor) and MK Zevulun Orlev (NRP) were opposed to the proposal, and expressed their opinion that it would lead to
more corruption in the public service. They said also that this was an attempt to circumvent the Accountant-General, Zelekha, who they said was
standing in the way of exempting many of the ruling government’s “corrupt procurements”. See http://www.ynet.co.il/articles/0,7340,L-3429249,00
.html [Accessed August 18, 2015].

121Report of the Inter-Ministerial Team for Improving the Efficiency of Governmental Procurement, March 28, 2007 (hereafter the “Ariav Committee
Report”). Yarom Ariav, the then Director-General of the Ministry of Finance, was the Chairman of the Committee, p.15.

122The Ariav Committee Report, p.16.
123The Ariav Committee Report, p.16.
124Article 10A(d) of the Regulations (as amended in 2009) requires the agency’s exemption committee to record its decision in writing, along with

the reasons for granting the exemption, and have it signed by all its members. Article 1C requires that all exemption decisions be published on the
relevant agency’s website within five working days of the decision.

125Article 10(c) of the Regulations provides: “If a member of the tendering committee, or his relative or a firm in which he has an interest, or an
advisor of the committee or a member of its sub-committee, has a personal or institutional interest in a matter discussed in the committee, he shall not
participate in its deliberations, and another member shall be appointed in his stead.”

126Article 10A(e) of the Regulations provides: “If a member of the exemption committee, or his relative or a firm in which he has an interest, has
a personal interest in a matter discussed in the committee, he shall not participate in its deliberations, and he shall appoint his deputy in his stead.”

127See Omer Dekel, Proposals for Amendments to the Mandatory Tenders Law and the Mandatory Tenders Regulations (on file with author), p.36.
A recent highly publicized case of institutional conflict of interests was just decided by the Tel Aviv District Court, who convicted the former Mayor
of Jerusalem, Uri Lupolianski, for taking bribes. In addition to being the mayor, Lupolianski was also the founder and chairman of an important charity
organization, Yad Sarah, and by accepting significant donations to the organization from real estate companies whose requests for building rights were
decided by the municipal planning committees chaired by Lupolianski, the court considered him to have committed a crime of taking bribes, although
it was not disputed that he himself did not take any of the money to his own pocket. See http://www.timesofisrael.com/ex-jerusalem-mayor-gets-6-years
-for-taking-bribes/ [Accessed August 18, 2015].
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the agency and this corporation, it would appear that such a member would not be obliged under the
wording of this provision to disqualify himself. As for the proposal to toughen the sanctions against
misbehavior and breach of these duties by exemption and tendering committee members, it was met with
opposition byKnesset members and therefore omitted. Thus, although theAriav Committee had emphasized
several times in its report, that the recommendations reflect a delicate balance between conflicting values
and therefore must be adopted as a whole,128 this warning was not heeded. Consequently, while the agency’s
own head management (Director-General, accountant and legal advisor) received the authority to exempt
the agency’s procurements from the duty (and hassle) of conducting a public tender, the safeguards that
the Ariav Committee had recommended in order to prevent abuse of this new-found authority were never
adopted.

2. Statistical Analysis: The Number of Exemptions
About five years have passed since the reform went into effect. This is a good time to examine to what
extent the reform has been successful and whether the concerns over a surge in the number of exempted
procurements has materialised. For the purpose of this research, the present author has obtained from the
relevant ministries a significant amount of statistical data that can shed light on these questions.129

In order to understand the figures presented below, some clarifications are necessary. As explained
above, Israel’s government procurement under theMandatory Tenders Regulations is made up of different
types of contracts:

(a) Contracts concluded following a public tender (of different kinds);
(b) Contracts concludedwithout a public tender. These include the following types of procedures:

contracts exempt from tenders under art.3 of the Regulations; contracts awarded through a
closed tender (= “selective tendering”—art.4); contracts with professionals and experts
(art.5); contracts with architects and other planners (art.5A).

The figures shown below in relation to the procurement of all government agencies, except theMinistry
of Defense (“MoD”), relate to the years 2008–2013 and are based on data taken from the so-called Manof
System.130This is an on-line system for the administration and publication of tenders and contracts exempted
from tenders, used by these agencies and operating on the website of the Government Procurement
Administration.131 The system is used as a platform for publicizing and reporting on tenders and government
contracts exempt from tenders, as well as publicizing lists of suppliers. This system does not administer
the contracts themselves, nor does it deal with de minimis contracts (under 50,000 shekel). This is done
by a different system—the Merkava System—a SAP-based system. Because these systems are operating
on different technological platforms and the types of information stored on them is different, it is difficult
to combine and analyse the two data bases, and therefore the figures that appear belowmay not be entirely
complete. Also, the data is based on what the various agencies have keyed into the system, so the accuracy
of the data depends very much on their input. The figures for the years 2008–2012 were extracted on
March 17, 2013, and the figures for 2013, on May 1, 2014. The figures for 2008 and the first half of 2009
were taken from data obtained from LAPAM—Israel’s Government Advertising Agency—because at
that time, before the reform, there was not yet any obligation to publicize tenders on the government’s

128The Ariav Committee Report, p.11.
129Most of the data was provided by the Directorate for the Implementation of the Reform of the Mandatory Tenders Regulations (a unit that works

for the Ministry of Finance) in response to the author’s requests. The data on the procurement of the Ministry of Defense was obtained by Oren Shabat,
the author’s doctoral student, for the purpose of his dissertation, and in response to a formal request under the Freedom of Information Act, 1998. Both
agencies were very helpful in responding to several inquiries and requests for clarifications by the author, and without their kind help, it would have
been impossible to complete this section of the article.

130Except for 2008 and first half of 2009, where the data is taken from LAPAM, as explained below.
131The URL of this website is https://www.mr.gov.il [Accessed August 18, 201.
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special website. The figures for the public tenders include also public calls on the establishment of suppliers’
lists. Since there is no obligation to report de minimis procurement, these are not included in the figures.
They also do not include procurements that are a result of the execution of an option that was part of a
contract obtained through a public tender (art.3C). The Israel Land Authority’s exempted procurements
are also not included, for various technical reasons. Finally, the figures do not include the ordering of
products based on framework agreements concluded following a central public tender (because this is
done directly through the Merkava system). Nevertheless, the vast majority of all Israeli procurement
contracts awarded in a given year are included in the figures below.

Table No. 1 below shows the total number of contracts concluded between the years 2008 and 2013
in all government agencies except the MoD, and how many of them were exempted from public tenders.
The figures show a significant increase in the number of exemptions from 2008, before the reform, and
the years 2010–2013 which came after the reform. While in 2008, the percentage of exempted contracts,
in terms of volume, was around 65 per cent, in 2009, it soared by ten points and passed 75 per cent (note
that the reform came into effect in the middle of the year). In 2010–2012 the ratio continues to rise and
is around 79 per cent, whereas in 2013 it reaches as much as 85 per cent. Hence, only around 15 per cent
of government contracts in Israel are as of today awarded through public tenders. This would appear to
fly in the face of the central principle of the Mandatory Tenders Law, expressed in its art.2 quoted at the
beginning of this article, whereby contracts must be awarded through public tenders. The same applies to
the “normative hierarchy” provision added by the 2009 reform to the Regulations (art.1B), to clarify that
the public tenders must be preferred over less-competitive forms of procurements. In view of the figures
below, this provision may seem today to amount to mere lip service aimed at appeasing those opposing
the reform who warned against a flood of exemptions.

To be fair, a few points should be noted. Firstly, in terms of value of contracts the picture is less clear.
It would seem that before the 2009 reform, the total value of contracts exempted (about 19.5 billion shekel
in 2008) was higher than the average value in the years following the reform (about 12.7 billion shekel
for the years 2010–2013). But since we do not have figures for the total value of all contracts concluded,
we do not know what share of the total value the exempted contracts represent. One possible explanation
for the reduction of the absolute value of exempted contracts could be that the high-value contracts still
require an exemption from the central exemption committee. Thus, perhaps with a lightened workload
following the reform, this committee is now able to devote more attention to the requests for exemptions
for the high-value contracts and is stricter in its approval policy. An alternative explanation may be that
with the greater ease of receiving an exemption for low-value contracts, procurement officials are able to
devotemore of their time and administrative resources to conducting public tenders for high-value contracts.

Secondly, the category “Exempt from Public Tender” includes also some contracts that were awarded
through procedures that have some competitive elements in them, such as closed tenders (art.4 - where a
few suppliers are selected from existing lists of approved suppliers and asked to submit a bid for a contract).
Contracts with experts or professionals (art.5) and contracts with architects and other planners (art.5A)
are also sometimes conducted in a somewhat competitive manner.132 This would therefore imply that the
figures for “Exempt from Public Tenders” are misleading. However, such a conclusion must be rejected
for several reasons. One is that according to the information received, the number of closed tenders and
partly competitive procurement procedures under arts 5 and 5A is rather low and represents less than five
per cent of the total number of exemptions under art.3.133 Moreover, there is also a large number of
non-competitive procurements that are not included under the “Exempt from Public Tenders” category,

132However, contracts with planners valued over 3 million shekel require regular public tenders (art.5A(b)(3)), and they are of course not included
under “contracts exempt from public tends.

133Exemptions under art.3 constitute 95 per cent of the number of exemptions included under the category “Exempt from Public Tenders”, and 99
per cent of their contract value. Closed tenders constitute only 1 per cent of the number of exemptions, and about 0.7 per cent of their contract value.
The rest is contracts with experts, planners etc. The numbers are based on multi-year averages. (Information obtained from the Ministry of Finance).
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namely, contracts valued under 50,000 shekel (exempt under art.3(1)) and execution of option contracts
(art.3C). These exempt contracts probably outweigh the closed tender contracts, certainly in volume, and
maybe also in value.

Table No. 1: All Agencies except MoD—Exempted Contracts134

201320122011201020091352008Year

Method

7,8866,3516,0975,7013,6704,789Total No. of Contracts

1,1961,3571,2541,1929071,687No. of Public Tenders

6,6904,9944,8434,5092,7633,102No. Exempt from Public Tenders

84.83 per
cent

78.63 per cent79.43 per cent79.09 per cent75.28 per cent64.77 per centper cent Exempt from Tenders

13,06316,62311,9359,25315,85019,545Value of contracts exempt from ten-
ders (Million NIS)

Chart No. 1 Source: Ministry of Finance

Table No. 2 below shows the figures obtained from the Ministry of Defense for the years 2009–2013.
What catches the eye immediately is that the percentage of contracts exempt from public tenders in the
MoD is significantly lower than in the other government agencies. It ranges between 50 per cent and 58
per cent, compared to 75 per cent to 85 per cent for the same years in other agencies. However, in terms

134 Source: Ministry of Finance
135 It is important to note that in 2009, as a result of a political crisis, the Israeli Government operated without a budget for over six months, as the

two-year budget for 2009–2010 was only approved on July 15, 2009. Hence, new projects could not be performed and much of the procurement activ-
ity was frozen. That is the explanation for the drastic drop in the number of contracts concluded in 2009.
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of value, the exempted contracts represent a much higher percentage than the contracts awarded through
tenders.136 Another significant difference is that we do not see any surge in exemptions since 2009, but
rather a reduction in the volume of exempted contracts. Here it is important to keep in mind that the 2009
Reform did not apply to the Ministry of Defense, which operates under a different set of tendering
regulations.137 We would therefore not expect to see any change in the exemption pattern of the MoD. In
that sense, the figures for the MoD may serve as a kind of “control group” to which one can compare the
figures of the other government agencies. The fact that no increase in the number of exemptions can be
observed in the MoD, may therefore support the conclusion that the increase in the number of exemptions
in the other agencies can be attributed to the 2009 Reform. As for the reasons why the number of exemptions
in the MoD is lower, this may be harder to explain. On the one hand, the MoDs exemption committees
have always been decentralised and operate within the Ministry. On the other hand, these committees are
not chaired by the Director-General of the Ministry himself, and they must include representatives of the
public, in addition to the civil servants,138 which perhaps serve as loyal gate-keepers. To understand why
they are lower than the other agencies and why they have decreased further since 2009 requires further
research.

Chart No. 2 shows the trends in exemptions for the MoD and for the rest of the agencies.

Table No. 2: Ministry of Defense—Exempted Contracts139

20132012201120102009Year

Method

17,91518,26716,1301656018,098Total No. of Contracts

8,9538,8587,9287,3997,651No. of Public Tenders

8,9689,4098,2029,16110,447No. Exempt from Public Tender

50.06 per cent51.51 per cent50.85 per cent55.32 per cent57.72 per centper cent Exempt from Tenders

10,30518,39714,37010,51612,557Value of contracts exempt from tenders
(Million NIS)

4,49510,2774,0773,8143,902Value of contracts awarded through ten-
ders (Million NIS)

136 In 2013, for instance, the exempted contracts held a share of 69.63 per cent in terms of value. In 2012, the share was 64.16 per cent, and in 2011,
it was 78 per cent. Since we do not have the parallel percentages for the rest of the agencies, we are unable to compare between the two groups of
agencies in this respect.

137The Mandatory Tenders Regulations (Contracts of the Defense Establishment), 5753-1993, Published in Kovetz Hatakanot No. 5523 of May 19,
1993, p.841. The Regulations have been amended 5 times since their adoption.

138See art.8 of the Mandatory Tenders Regulations (Contracts of the Defense Establishment), 1993, The Mandatory Tenders Regulations (Contracts
of the Defense Establishment), 5753-1993, Published in Kovetz Hatakanot No. 5523 of May 19, 1993, p.841. The Regulations have been amended 5
times since their adoption..

139 Source: Ministry of Finance
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Chart No. 2 Source: Ministry of Finance and Ministry of Defense

3. The Most Used Exemptions
We will now turn to present and analyse data describing which exemption provisions are most often used
by the exemption committees—both the central and the decentralised committees—for all agencies except
the MoD. The data in this regard is presented below in Charts No. 3 and No. 4.

The most popular exemptions, both before and after the reform, are art.3(4)—a continuation of a
previous procurement, and art.3(29)—where there is only one supplier available. These exemptions
represent 41 per cent and 28 per cent respectively of the total number of art.3 exemptions, and 50 per cent
and 9 per cent respectively of the monetary value of the exempted contracts.140 To be fair, one should
acknowledge that a large part of the contracts that were exempted under art.3(4) were continuations of a
contract originally awarded following a public tender or a competitive RFP.141 Thus, they are not entirely
non-competitive. However, the procurement market suffers from many market failures and just because
a contract was awarded some years ago142 to a certain supplier, it does not mean that today this is the
optimal contract the procuring agency could obtain: prices may have gone down, products or services
may have improved, and a public tender conducted today might have obtained better terms.143

These figures on the extensive use of these two exemptions would seem to imply that the attempts of
the Ariav Committee to limit their use have not been very successful. Hence, with regards to art.3(29),
the conditioning of its use upon a prior examination against the market by a public notification, has not

140These figures are based on a multi-year average for 2008–2013.
141This is one of the conditions of art.3(4)(b)(2). But there are circumstances where exemptions under art.3(4) can be granted even if this condition

has not been fulfilled.
142Under art.3(4)(b)(2)(b) the follow-up contract can be awarded up to five years after the original contract.
143Moreover, given that the number of contracts awarded under art.3(4) has not increased, but rather decreased since the reform, this finding cannot

explain or justify the clear increase in the number and percentage of exemptions given following the reform, which is the most important finding of
this study.
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had a significant impact on the volume of exemptions under this provision.144 As for art.3(4), the results
are more ambivalent.145

A provision that was used significantly before the reform was art.3(14) which exempts contracts for
the granting of credit and for financial market services. It represented 49 per cent of the financial value
of exempt contracts, but after the reform, it fell to 2 per cent only. Further examination of this issue showed
that after the reform, most of the requests for exemption for these types of services were funneled through
arts 3(4) and 3(29). One could speculate that the reason for this sharp decrease in the use of art.3(14) is
that this exemption requires the approval of the Accountant-General, whereas after the reform, arts 3(4)
and 3(29) can be approved by the agency’s exemption committee, and sometimes even by the tendering
committee itself.146

There were several provisions that were never used147 and some that were used very rarely.148 One
should therefore consider to omit them entirely and to shorten the list, which is much too long and much
too specific. One of the more general exemptions could always deal with special circumstances that are
rare but justify the exemption from a public tender.

Chart No. 3

144On the contrary, there is even a certain increase in the percentages. Before the reform (2008–2009), art.3(29) was used for 20 per cent of the
exempted contracts, which represented 7 per cent in terms of contract value. After the reform (2010–2013), this exemption was used for 28 per cent
of the exempted contracts, which represent 9 per cent in terms of contract value.

145Before the reform (2008–2009), art.3(4) was used for 50 per cent of the exempted contracts, which represented 29 per cent in terms of contract
value. After the reform (2010–2013), this exemption was used for only 41 per cent of the number of exempted contracts, which is a certain reduction
in volume, but in terms of contract value these exempted contracts represent as much as 50 per cent of the exempted contracts, which is almost twice
as much as before the reform.

146 See art.3(4)(b)(1) of the Mandatory Tenders Regulations, 5753-1993, Published in Kovetz Hatakanot No. 5523 of May 19, 1993, p.826. The
Regulations have been amended 23 times since their adoption..

147Articles 3(6), 3(25) and 5(b).
148Articles 3(20a), 3(12), 3(10), 3(32), 3(20), 3(33), 3(14b).
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Chart No. 4

4. Types of Procedures Used
As described above, the 2009 Reform also introduced a wide range of new procurement methods in order
to give the procurement committees more flexibility and to encourage them to use the method best suited
to their needs and capabilities. The Table below shows the extent to which these new methods have been
utilized in practice

Table No. 3: Procurement Methods Used149

20132012201120102009150TotalMethod:

1,102 1511,2351,0981,0343834,852 (88 per
cent)

Regular Public Tender

1831657343230 (4 per cent)Two-Phase Examina-
tion

111924171788 (2 per cent)Limited Public Tender

2036392715137 (2 per cent)Preliminary Request
for Information

1511781859 (1 per cent)Additional Competi-
tive Phase (B&F)

13141615462 (1 per cent)Central Tender

6417119 (0.3 per cent)On-line Tender

74-7119 (0.3 per cent)Framework Tender

149 Source: Ministry of Finance
150The numbers for this year relate only the months 6–12, because only from June 1, 2009, was there an obligation to publish tenders through the

Manof system, including the duty to classify the tender under one of the methods listed above.
151This figure includes 13 Calls to Establish a List of Suppliers that were published in 2013. In this year, a new option was added to the Manof

system that enables to publish such a call, while during the years 2009–2012 such calls were published through the option of a regular Public Tender.
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20132012201120102009150TotalMethod:

4344318 (0.3 per cent)Preliminary Selection

1,1961,3571,2541,1924855,484Total

The figures in Table No. 3 show a very limited use of the new procurement methods introduced in the
2009 Reform. As much as 88 per cent of the public tenders are still conducted in the regular way, and
fewer than 12 per cent of them utilise any of the other eight methods. We also do not see any tendency of
increase in these numbers of the years since the reform came into force. Out of the new methods, the most
popular is the public tender with two phases of examination (art.17D)—with a 4 per cent use—followed
by the preliminary request for information (art.14A) and limited public tender (art.7)152 with roughly 2 per
cent each. If the numbers are accurate, that would reflect a very limited impact of all of the
Weinshall-Lifshitz recommendations and a lack of integration of the new and more flexible procurement
methods. It may mean that the government has not done enough to educate the agencies’ procurement
officials about the new methods and to train them in using them.

Moreover, the extremely low use of on-line tenders (0.3 per cent) needs to be complemented with data
from two other relevant systems: the Menora system and the Karoz system. The Menora system was
designed to conduct regular on-line tenders (except for auctions) and was launched in 2011 as a pilot
project in some agencies. This system has been used for 83 procurement procedures, mostly for de minimis
procurements (requests for quotes) by the Ministry of Public Security. In 2013, any further integration
and development of the system, as well as technical support for the users (both procuring agencies and
bidders) were stopped because of budgetary constraints, and thus most of the use of the system has come
to a halt. The Karoz system is a different system developed especially for conducting on-line tendering
(electronic auctions). This system has only been made available to the Government Procurement
Administration in the Ministry of Finance, again because of budgetary constraints. During the years
2009–2013, this system has conducted 183 auctions, most of them central tenders (71 per cent) and the
rest for other agencies. Overall, however, the use of electronic tendering is not very high and is expected
to decline even further until proper technological infrastructure is provided. The fact that this very efficient
method of tendering has not been introduced properly into the Israeli procurement system is very
disappointing.

However, here a caveat is in place. One cannot rule out the possibility that the agencies are not precise
enough in keying into the system the exact method used, and sometimes use “public tender” as the default
report option even when in practice they are using not a regular public tender, but one of the more
sophisticated types. If that is the case, what is needed is more education and training in how to use the
Manof report system, so that the government can obtain accurate information about what goes on in
practice.

5. Extent of Decentralization
Part of the rationale for the 2009 reform was to speed up the exemption procedure, to decentralize the
exemption process for low- and medium-value contracts, and to have the central committee deal only with
the high-value contracts. In order to examine to what extent this objective has been achieved, the author
collected information on the “division of labor” between the central and the decentralised exemption

150The numbers for this year relate only the months 6–12, because only from June 1, 2009, was there an obligation to publish tenders through the
Manof system, including the duty to classify the tender under one of the methods listed above.

152This refers mainly to a regular public tender where fair and non-discriminatory negotiations are permitted with bidders, and not to the expedited
on-line tender, which is extremely rare.
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committees following the reform, in comparison to the situation before the reform. The data is presented
in Chart No. 5 and Chart No. 6 below.

The charts show, not surprisingly, a clear change from 2008, when 67 per cent of all the exemptions
were granted by central authorities (the central exemption committee or the Accountant-General) and 33
per cent at the agency level. In 2013, in contrast, only 23 per cent of the exemptions were granted at the
central level whilst 77 per cent were granted at the agency level. In terms of value of contracts, however,
during the first years of the reform (2009–2012) we see a modest reduction from 99 per cent of the contract
value (in 2008 from before the reform) to around 90 per cent at the central level. This means that while
the number of exemptions was reduced significantly, the central exemption committee was still responsible
for the preponderance of procurement exemption requests in terms of the contract value. In 2013, however,
we see a significant change, where the percentage in terms of contract value dealt with by the central
exemption committee slides down to 66 per cent (and 23 per cent in terms of number of requests), and 36
per cent percent is decided at the individual agency level.

Source: Ministry of Finance
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Also in absolute numbers, there is a decline in the number of requests dealt with by the central exemption
committee, although rather modest, from around 2,000 in 2008, to around 1,600 in 2013. There is also a
clear improvement in the average time that passes from the submission of the request to the central
exemption committee until a decision is issued: from 36 days, before the reform (2008-1.06.2009), to 21
days in average after the reform (1.6.2009–31.12.2013). The author has not been able to obtain information
about the average time required to obtain an exemption by the agency exemption committees, but since
these committees meet once a week, one would assume that the time is much shorter than for the central
committee.

It is hardly debatable, then, that the central exemption committee has a lighter work burden today, and
that it take much less time to get an exemption from a public tender today, than what it took before the
reform. The question is however, whether the price for this improvement is worth the cost.

E. Summary and Conclusions
This article has presented and analyzed the major components of the 2009 Reform of Israel’s public
procurement regime, namely the amendments of the Mandatory Tenders Regulation, and the events and
deliberations leading up to it. The desire for reform seems to have been prompted by a growing
dissatisfaction within the ranks of the administration with the previous regime, which was accused of
being too rigid and bureaucratic and serving as an obstacle to the government’s ability to carry out its
programs. Two committees were commissioned by the government to look into the problem, and they
came back with very different recommendations on how to solve these problems. The Weinshall-Lifshitz
Committee recommended that new methods of tendering be introduced, including methods that are used
successfully in other countries and those that take advantage of modern technologies, granting greater
flexibility for the procuring agency to choose the right method for each procurement. The Ariav Committee,
in contrast, recommended decentralizing the authority to grant exemptions from public tendering, and to
transfer much of it, along with the entire responsibility for the procurement, to the individual agencies.
In the end, the 2009 Reform implemented both of these committees’ recommendations.
The article presents and discusses the new methods of tendering and their sources of influence and also

points to some of their problems. While some of these methods were already used by many agencies
before the reform, their formal incorporation into the regulations, with detailed rules on how to use them,
is no doubt an important improvement. The attempts to curb the use of exemptions by tightening their
conditions is also laudable, although at least for now the results are not impressive, probably because of
the decentralisation of the authority to grant the exemptions. This issue was also discussed in detail in the
article. The discussion showed among other things that while the decentralisation recommendations of
the Ariav Committee were implemented, its other recommendations that were aimed at balancing the
newfound exemption authority with an increased level of transparency and accountability were never
implemented.
The article then assessed the impact of the 2009 Reform based on statistical data obtained from the

Ministry of Finance and the Ministry of Defense. The data shows a general surge in the number of
procurements exempted from public tendering procedures following the reform, except for in theMinistry
of Defense to which the reform did not apply. The data shows that in the year 2013, as much as 85 per
cent of all procurements were exempt from public tenders, and this under legislation called the “Mandatory
Tendering Law” under which public tendering is mandatory and supposed to be the rule. The article also
presents data on the exemptions most commonly used and shows that most of the attempts to curb their
use by various restrictions and procedural requirements introduced by the reform have not had the desired
effect. It also presents data on the actual use of the new methods of tendering introduced by the reform,
which attest to a very disappointing level of utilization of these methods.
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What then should one make of these findings? Does the huge number of exemptions indicate a growing
rate of indifference among public officials to the important value of competition in tendering, or, worse,
of corruption? Not necessarily. A report aimed at improving the operational capacities of the Israeli
administration, published in 2013 by a committee headed by the Director-General of the PrimeMinister’s
Office, indicates that even after the reform, government officials are still complaining bitterly about the
procurement regime as being too burdensome and difficult to manage.153 They find it difficult to define
the needs of the agency in a tender and to formulate the call for bids.154 They find that public tenders take
up too much of their time, and that they require the involvement of too many participants (the client unit
within the agency that is going to use the product or service and that has some professional understanding
of its need; the legal department; the accounting department; the procurement unit; the tendering committee).
They often feel that there is not a clear definition of the precise division of responsibilities between these
participants. The legal department often gets overwhelmed with all the work and responsibility involved
and becomes a “bottle-neck” that delays the execution of procurements.155 In general, the report finds a
lack of professionalism and competence in the field of procurement among the Israeli government
agencies.156 There is not enough “agency know-how” on how to conduct procurement, nor is there a central
guiding hand that shares the required expertise and provides standard forms for the various tendering
methods. In view of that, is it surprising that the agencies are doing everything they can to get an exemption
from public tendering? Is it surprising that they barely use the new and more sophisticated methods of
procurement?157

It would seem, then, that decentralization of the procurement and exemption authority has only
exacerbated the problem. Clearly, the number of exemptions from public tenders must be brought down.
In order to solve the “bottleneck” problem created by having one central exemption committee, one does
not need to give the exemption authority to the Director-General of the procuring agency (and its accountant
and legal advisor).158 Rather, several exemption committees independent of the procuring agency could
be established (for instance, a few regional committees, or committees with specific material expertise).
Also, what is needed is more intensive training of the procurement officials in all of the government
agencies. They must become more familiar with the new procurement methods and more comfortable
with public tendering in general. They also need to receive the technological means required in order to
take advantage of the on-line tendering methods, which will make tendering so much easier to conduct.
That means that the government needs to invest in completing the development and assimilation of the
required software and to consolidate the various systems that are used today and that apparently do not
quite interact with each other. Finally, the central procurement authority, namely the Government
Procurement Administration in the Accountant-General Office, needs to become much more active in
guiding the agencies in their procurement activities, and in reducing significantly the amount of exemptions
from public tenders granted by the various exemption committees. However, one would also expect that

153The figure is taken from the Report of the Team for Improvement of the Administrative Work and Operational Capacity of the Government
Ministries (“TheGovernability Committee”) (Jerusalem,March 2013), p.33, available here: http://www.pmo.gov.il/SiteCollectionDocuments/meshilut2013
.pdf [Accessed August 14, 2015], p.33.

154 Perhaps the fact that the Reform has added so many more optional tendering methods has made life more complicated for procurement officials
by adding to the cost of choosing between the different mechanisms.

155The Governability Committee Report, p.34.
156The Governability Committee Report, p.34.
157 In essence, this may be a classical “Principal-Agent” problem, where the procurement officers prefer their own interests of easing their workload,

instead of the interest of the public. For a discussion of this problem see Christopher R. Yukins, A Versatile Prism: Assessing Procurement Law Through
the Principal-Agent Model, 40(1) Pub. Cont. LJ. 63-68 (2010), on pp.72-73.

158The author does not ignore the fact that both of these civil servants are formally independent from the Director-General (the Legal Advisor reports
only to the Attorney-General and the Accountant to the Accountant-General). It is also true that they are generally thought to have strong social and
institutional commitments to considerations of procedural correctness and public welfare. At the same time, at least some legal advisors and accountants
can develop over time an affinity to their specific agency (cooptation, capture etc.). The findings of this study show clearly that here has been a surge
in the number of exemptions since a large chunk of the exemption authority has been transferred to these new ministerial committees. This then would
seem to imply that in practice these two civil servants are generally not successful in curbing the natural tendency of theMinistries’ tendering committees
to reduce their workloads and of their director-generals to execute procurements as fast as possible.
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the more comfortable the procurement officials become with public tenders, the less they will ask for
exemptions. Then we would finally be able to fulfill the objective of the Mandatory Tender Law that
public procurement be conducted mainly through public tenders.
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