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(247 '0y3 ,ow the problem of debilitation”
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GERALD N. ROSENRERG, THE HOLLOW HOPE: ,3123111 177: %W »on®ipn 100 ,5wn’? 1m0
CAN COURTS BRING ABOUT SOCIAL CHANGE? (1991) (“American courts are not
all-powerful institutions. They were designed with severe limitations and placed in a
political system of divided powers. To ask them to produce significant social reform is to
forget their history and ignore their constraints, It is to cloud our vision with a naive and
romantic belief in the triumph of rights over politics. And while romance and even naivete
Honn Mvwy (343 ‘Y2 ,0W have their charms, they are not best exhibited in courtrooms™
MARK TUSHNET, TAKING THE CONSTITUTION 1RT bdwan 12 v "IP'?.‘I YRR ¥R DR
AWAY FROM THE COURTS (1999) (“looking at judicial review over the course of U.S.
history, we see the courts regplarly being more or less in line with what the dominant
MARK TUSHNET, RED, WHITE AND BLUE: A ;(153 ‘2v¥3 ,0W ,national coalition wants.”
.CRITICAL ANALYSIS OF CONSTITUTIONAL LAW (1988)

357



OVN 15 D0seR A0 YT

nMp A np nbaan ()
arban
Yw nwnn MaTyR 197091, 0°npIn AnYTT 2o% mivn nnY a1 ArR fpIn R
Yw D7 ONYT PPw DR D3 NI5A2 NP1 AP YW ANDSR2 bowni nna
NSy MIYISTT YIWAY IR MWLR YW ab2an W avhw Tin ,ovuown
T DY KD IR ,NXT OF SLIPIWRTT PPV I03YRws 13N 137 — mawn
39Y DYT P PYonh 3TN RPING LD wownn 03 Y¥ Inawaw MIpomi
eI IPI? N WP PO YY NoDanan vIeR? Wpant LD LORDYY
NIRRT NYYID NEYIDN NOIYDT 1Y §Ipna PR 28N TEhY , Nonnn
MWs 3 Dtp 1aw mIpn Y93 .apinn v nwnmenn rmkmny
2 YR - ORIN0 MRILT DR N2 19IRT 1) UPR ArIRR Sw vy Rabialisiat
DD 2IP2 DI DWW 7B N30T T AR N3N uown
YNDR2 IR TPV AR 1992 ARY DIre wr 1%.07anmmzaRa pepr v
20,.17%w *npnn vopL2

MINRD TRIFI YIPRIT OV AN XD KT ,DOWRT OPUR BI2 I11 71 N
MIIRI N7 PRIVAY PRI R ATONPIN TN PurRY ovLa 1910 ORI YT

The Origin and WUV 1893 MWn MRBY ,Thayer XN IPTIBRT LSWRI N Awm 5U v 19
Secope of the American Doctrine of Constitutional Low, 7 HaRV. L. REV. 129 (1893)
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provision conflicts with a mle of fundamental law or other superior statute, or finds that &
procedure laid down in law has been disregarded in any important respect when the
provision was made, the provision may not be applied. If the provision has been approved
by the Riksdag or by the Government, however, it shall be waived only if the error is
Aakko Husa, Guarding the Constitutionality of Laws in the W7 T¥02 7712 .manifesf”
%> Nordic Countries: a Comparative Perspective, 48 AM. ). COMP. L. 345, 361 {2000)
“If, in a matter being tried by a :¥2%p NPT TPWNR? 106 7¥0 41D AP D3 19D AT
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(1P Mt the court of law shall give primacy to the provision in the Constitution™

358



PN Sw OTNB oY OV 17 DOLAUN

122 LOWHI N2 YW InoxDen 2113 phn PR moonw oo oY TI00 *3vh
7RI anbw MIRID2 TS ARING IR 23T PY 10T 1TpER DR RY1D
.0°3793 Y30 PIYNT OV ORITRY 0w 0°00peR A O1va X opey 1Y ol
MPEIDTWI MIPORT — DMPAT 212 120K IR — @31 0pR2 L TnR Yn3
L7329 AUIWD YI0T PR XD 23Mn R YW RET YYD X0R TTNPI 0vriya
ATROT 0A2W DMpRA P 1PYDY DWDTOW nUTIR UDIRIPR 07BN PITR
,7O19% T3 K0 nwRanT mwn Y R pab apins 173 IR PNt apinn pa
>y By man poob hpinn Teann SwonvIs* NR MULOTIT TMIXD O3RN
I plehs!

OX 17°DR 2ANIR MIOKR? (071 PITA PR DWW WP 03 DPUDmrni 3w
VT IMEII W 72 NPT, ARPINI DIWVIDN [AYD DWW OTYRIrnY A3 ani
TIPORW IR TP MRNAY T2 T2 T PN ar aYRwR asy aw pewa o
,I037 NIWIBY NG BREY X LDYHT M3 YW NI mMYYon nvan u
PIEMYRT NPYA DR I D OrYeers nryan 3% 1IN poon 1R OTYrD
LRI DUNYRT TI0PT 1978 PW TIWRtpR NMYA DR MBS 1K RIT IR ,U0BTWR
T WAt I3 DIBR W MIvR? MeTY wRD DURIN2 0D UMY e
mbAT a0 215 AP wenwab B I 0naw gTpnn vIynRa JUnnnaw
PRAWSR 1127 TR B2 03 K77 1997 7PW DYVRDRT B NTARD ARINT N
9NV WM TR DR

09210 PRRN YW wPTH DA DY Aenw nnwan st P nmpna
y¥ab vowna 3 Yw MIono nR LIt nwpan Ry qwn ormrnb nmes
172 AW BT B PR VIR 73 .9272 D00 DMIpnY DWW NP2
MY RFTWS PO APTRIM pRINKAN TWYE UBWRT M°2 TEn MDY M20 21,nxt
by 3% wowna nva Yo ypbn swetion RN YW wIpwIn TDIRG nnwant
DS W3 MY Yy (AR 75 2wAR? ¥RV M TRpbn NMaonat uipImTn TN
DRIy DIrn oYY RTHATY DUTpY — TR TP Mwtan won arnd
3 by s 0RIen YR YW wapInTn teIRa T 23 ,0%IK M0apInTn CpIRn

LOITT BW NPDBD TR DN YT AT wEY 3T MmN L16 v by ELY w7 21
United States v. Carolenc Products %7 ; 1938 Nawn 1rben wownn 12 Sw 70 pooa 1o
Co., 304 U.S. 144 (1938) (“the normal presumption of constitutionality attaching to state
social and economic regulation may be inappropriate in cases where ‘legislation... restricts
those political processes which can ordinarily be expected to bring abouf repeal of
Laurence H, Tribe, The Puzzling 1871578 Y arna nMp*a 1119 .(undesirable legislation™
Persistence of Process-Based Constitutional Theories, 89 YALEL. J. 1063 (1980)
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Donald P. Kommers, Comparative Constitutionalism: WO 330 0pna »1> nwwt 22
German Constitutionalism: A Prolegomenon, 40 EMORY L.J. 837 (1991) (“What makes the
Constitutional Court’s “activism™ less objectionable in terms of democratic theory,
however, is that Parliament — not the executive — elects each justice by a two-thirds vote
for a single nonrenewable term of twelve years, thereby averting the rise of an aging
P (844 ‘¥R 0@ judicial oligarchy cut of tane with major currents of modem life”
TERRI JENNINGS PERETTI, IN DEFENSE OF A POLITICAL COURT 77 Rp™ AR Twpia 112
.84-85, 131 (1999)
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Gregg Easterbrook, Geritol Justice: Is the Supreme Court Senile?, THE NEw ,bwa®
REPUBLIC Aug 19, 1991 at 17; David I. Gamow, Mental Decreptitude on the U.S. Suprme
Court: The Historical Case for a 28th Amendment, 67 CHI L. REV. 995 (2000) (“Mental
decrepitude and incapacity have troubled the United States Supreme Court from the 1790s
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R ant neReTT N2*y¥1) 211 °0N32AAT 705 Thn ”'['IJ'IRTI Ly s oresn” BRI v
DPUIPIIT-OROVION MAYEN2 WMINAY DMPWT DR 05 AN TIDRE2 (1990 1 [0
DEAR 15PN TATRNT Wi DN YW T Nnw uwn ove 79 Yy aRny D
W TSR NMMAw NTTH WA Awynd R 0vsnnnn ot ovnow op ohwd
WEHRD TIRIRT 72017 .0 D 7Y 79 YA QR DURURT N19%on MY AR
TRTAY MY TIET Y THT AV DI 13N DTINK 07aN10 (214 'BYa ow) “nTean?
DY 3 PR TR TN LDTIMT T¥NY INRY NI MPIT QTN 00T DR BV P
B. GUY PETERS, THE 7015 187 ;Imbmann ¥y ooysowm 13Ra nmvn 1 ovb9o1 17
POLITICS OF BUREAUCRACY 31 (2d ed. 1984) (“We will not adopt the totally cynical view
that agencies are concerned only with the growth of the agency budget, but neither can we
adopt the more naive view that agencies are concerned entirely with the performance of
their constitutionally and legally designated tasks. The truth probably lies somewhere in
AMRe PR TI1 AR KN — I MNP Y3 ay — ubwnn nva 07 v 1003 L (between”
A™MAR-NIRIRG TN YT IR N MITINRY A% WRI 0I1RIRY IR YR (e P
RPEIEIRG (bY pawRT A YW rrIomn mbmnTa Y ThR MW Tna pioy?
SUPREME COURT DECISION- ,5wa? ,R1 .DTWRRT Dy oiva 1iaya piren nnosnwe
v S 7In eIy MAKING (Cornel W. Clayton and Howard Gillman eds., 1999}
A2MWND PIE R TION DNIT DR NPRN T OX paat men Jins YRowen vownn na
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S pTIR 2w nbR By DTy JTR PRSI OX 03 LRI 72102 unN3TY MnpIna
1712 375791 NTNRIn Mint Ay MrEnz ITINA? nD XK 1712w nreien
(FIMR W /I AT LTI ARNY DI DYIT DwIsn NowWRnYw 1712w
nPRIAE DIPRWa MUMIRER AYIOAAW MO0 DR DMEwnR L Pmyiond onrnnd
' ST PP 1oIRD T0Yn

19NN NIN 199D L2

X7 BUIRRA QWA DT NPINA WD NONT W0 RN 12R apIn Y pareen
YR ENPW M1 MR NIRPOD TP W20 253 07K STA%IRN 9
23Y% TUE w0 5IvEIn DIz v R DwvYinn noiyn® wbwmn v 12 DR
nx ®RYn% 17 0PI DR OO MOX0T P PR DR MWHRW DUNpIm 00T
TEMIRY T 7T DN DPDRIN 2YYTIB BWITW 83 MIXIT NIRPODI .TPYAN2 ophh
AP S ST 1unyb oomRnma  TIPTTPI IR LTI OOMINRT oWy
7Y 371 121521 U737 DRYR a0 INDYAY MITnwn mpTen wibw SBabrrs
PRINAN MINTHY 1372 11IPPYR AR 03 DY NYYIW IR00nooa PTING AN
nR PIRY U032 PUBRDAN NP IPY TYRN (Y 112y DmNRT oYoya
NPIYR 2N WP PPY2 3130 Y9an Mo 231y Sy1 7100 it by ma
RN 1972 NPIMPY DYV NIWISA — RPMT PYINT — D3 ppInnY M0 Tnvn
DNIR 797w OPIPERAT Y 2%, YR M w120 IPRY 07707 PR TIXpa

i3 BYYIIRN 0¥9TaAR Y TV TReReTT STk

W Ny ey PET Y IR 1P NYTR Y onns nx 2Mn5 AN nUaetuoR
.(2002) 665 L* BEWR PR PPRWOR PIENS DD APDUPR]

Louts FISHER, K7 ;7075 X172 7 "NUR™ VIPXO0 DR ONOUW DMWRIN MR 57
% CONSTITUTIONAL DIALOGUES: INTERPRETATION AS A POLITICAL PROCESS (1988)
Barry Friedman, Dialogue and Judicial Review, 91 MICH. L. REvV. 577, 653-680 o3
.(1993)

D3I D3 N AIRIN DITEIN DR DOWRW TIMD TIND TPH2 TR YTINY DR UK 58
MBI o3 S5 YT DR DUPTIERT OTIRDAT 2UTIPD v nTean nnx Yo3 qeena
Rob G. Atkinson, The m7i00IXa 5wab W3 ;nP%n ST oopina vt noom
.Constitutional Conversation between the Courts and Parliamenr, 21 UQLJ 1 (2000)
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" PP (The Canadian Charter of Rights and Freedoms) NT'TTRY MM212 ™13 W0V¥i
,Tab TR 3 DRIRT MR P Jeansi Joanenn phns 1982 niwa
n5an pexD wRa TR LTTR OYIR 0D IRT T3P Nhwnn wRI 0 NIRY
PEPATIETR P TR MIINnR Spm R pTeRa YTIRa 52 Dnpn ne
nYIBn DY M ppannn nuThy 9372 PptEa vndi YY1 1002a0n mMuannn
TR N XWR INRY 3203w nn n°1I0 PN Pw Anbap oy [mne2 eninne
TPIM Y2777 pRINRY MYWDRNI DIAINT Apos JuYs? moon e awD
JT2737 PP NAYENKRA SATR Yab mIw wan w nopn? Apina MR HY 1230
X R LD wRnD MRS NYaMD MIINTT DPOD AP DR (PR TNR KDY
60 w131 nanta
RYT 237 IRE Y00 S0 0IDRDA DUPW DY TNY TTIPR WVET RO TN
Tron RPRY TR 62, pwn 137 81,newR apvpn by marby DR wona yap
T2 AR WO 7IND IMIR N0 YR ARPpR 71057 vownt 13 DR wD6
LYIDT NRTS MDD MR JAR TTIPR TOYR wDWHT M) 0N TR0 ATvEn
T0VER YW INRRNA 9973 TORY AP0 72723 NI NPOD R0 TTRD .ORNAI
nYxMp RPINT NN30R3 DIAMNT NPD Yw nnYYON v R v IR M 2TIY
FENSIR PN OR DTINT,TNINRD TRV JPYI) TR PW AT0Yha MnD (9IN3
PIIA2 2RI NPT AR DPTRT v S3apin Kapen® YHoa Ry i Taam?

Paul C. Weiler, Rights and Judges in a Democracy: A 181 WVEn Yo wwons nxen? 59
New Canadian Version, 18 U, MiCH. J. L. REF. 51, 64-65 (1984)
1YIP WYEY (4)33 YD 60
{(4) Parliament or a legislature of a province may re-enact a declaration made under
subsection (1).
:¥27p Constitution Act™? 58 790 61
The Constitution of Canada is the supreme law of Canada, and any' law that is
inconsistent with the provisions of the Constitution is, to the extent of the
inconsistency, of no force or effect.
TP VT (1)38 Y0 62
An amendment to the Constitution of Canada may be made by proclamation issued by
the Governor General under the Great Seal of Canada where so authorized by (a)
resolutions of the Senate and House of Commons; and (b) resolutions of the
legislative assemblies of at least two-thirds of the provinces that have, in the
aggregate, according to the then latest general consensus, at least fifty per cent of the
population of all the provinces.
DBOIY (1994) 640 3 713 LOWHI DUIYIR PU 1IR ,Pont X0 T TWpRa 10 T 63
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2TV IR BRI IR DR TR 7302 017 ppnn’ wWwoRnit WEER DNINT
007 R APIN YW AWITB OR p1 DRI 7K nvw S4omx orw i ooonsy
LA NTIPI APR LMD T IRTIRG YT DY manm pean DR oRIng
N3N Mnbynn? WINKRD XY IRNY [N°1 NII2307T TUA0 DX TR NweRs
by pionY ,pRInnT MIVIARD ,MED WORDT YRR XKPX PG MR 99

mnD XY 7Y MR PIND YY1 E5pmn mRmaY vdwAN 1" Y MY

RT3 DORIY 10 T 203 PINA DR 770D PI0YYT WM : 707 pin? N2anh Npos
2w I TP DR AT AT (73R 8D RbE DNPIN NI 1A K2 povyn waIn by
Anne F. Bayefsky, The Judicial Function Under the Canadian Charter of Rights and
Freedoms, 32 MCGILL L. J. 791, 818 (1987) (“The Canadian Charter of Rights and
Freedoms is therefore not an entrenched bill of rights. Entrenchment is a term which in the
long Canadian debate was conmsistently used to mean placing individual rights and
freedoms beyond the reach of ordinary legislatures™)

Brian Slattery, Qverride Clauses Under S. 33, 61 ,%wnb 381 oo 1ap oo 2o w2 av1?
B10IT P YTU NYIpR W oA wRawen wpma (Can, Bar REVIEW, 391, 397 (1983)
TIOW PINS ATIANAT 1IN DR PO TPPNT D0D LT L ann e R emnw
D TPYYT BTN M2 SE NpTob MIPYI TENY IPTRRIPT 12vn? 7N K132° anen
Sw NI hRIp AN oYY YW ANYT DX ATW (DIR2 K0P w3 T K127 Phava o
kY I TR YRR KPR TI0OR pIm2 I MR 19183 y1eb *van ,nTawn nabon
NRT AT PIRY DPERIBnT WORIND o7 DMAT 12T — 0Pwh K3 PRI NI 1Ian
0T 7AW TR OR7) (TIWNT) 4538 ,135 D7 ¥R I W3 070 w1987, 5007 0
poyor 8% L5 e Sw oo P Dnn oanIn BX LRIV Wi TS A DR
01 IR .(PIPELRI YA TINDY 39,07 0 hibnn 0T Davn KON 0V
5365 ,136 977 ; NMMIMLTT NPOD MR LDWM PIN PN B 17 P 271 970 B 1T
(17 Tonm)

IR PN XA PTYYR DRD AN 20 wpaa Tpm Yv anuwne nbrwa nptinen
7Y T2 F1DY TRIMT PR AW NIPDITY MR 11310 11T : NIPRY N DRRa ovpnT?
YapnIw ,XIDp W2 X127 PR OFPA 1293 NNK QYD UINRD W1 PR pRInan TwY 12
19 B¥ 112 MP-oIBYON DR T TIOUR PIT? MN2INTT (IO B0 YARY TR AP
WO YR PITE 9 BY prend R Awp Iwa 2107 Ny NoTW A ARt DpIvhen
N DTN LTI A3 NPR Y2 NR0D NWTIIR TIRYT oX RYRYY 12wnm oYk 1oy
T#107 TIX UDIWH 12T W LTI TIBY X7 P ONYTOW 23K NIRRT 1170YR ownn
L,KI07) (1993) 505 ,485 (5172 37D MANTR W TRwmmsn wRY 3 2vva bRaee 3872793
VEM DR AY2MT RPN OO0 W3 T RING WA X TN Toobyy appnw
sOIE R TSR T N0ION AR Pa Lonewh (vrvaann nppte oxRnma XYw ,poTyn
NN Yw ,163 ‘on awr PipTeTin BrInnn 1 P pRY D01 man v vt Swnt
npop Sw nwon nvw v SworaTe (1.3.04) 28 L1377 1NOIIR USWM PN AP
M ompaT) e Yy RYR Apma YW emrTn by Ry 12naY 1vnw ovenss nbanan

g
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TN PPN YT M3RRN AP RYR DWIMA AP MI5A2 SR N1I2307 TN
D021 NITYY 1RM DN DD DWIAN? DIETH IPTIRRA NPT YTmnn
Kb R akitbn el

N12>0 ONIRR DI7IFa MUPATY X00 PRI P70 YR R DN I8RO
NoWBR YW mrsIR SwaAw X9R — ook Ny Mpw RS ,nea v By bapnn®
Taan nbon spIn LIRn 2%n nvwn® 1P K2 W wwn ovp nwon
Y¥ DOANDA MLIDWA NIIPTAN PEMNR IORT PTIRNT NR pOoY WY NN2ANT
927 — [P MYRY 1937 DR 117 LewnT ¥R WwoRn AP NEnI A1rhy ApIn
2 bw ey nx Yaph ov ppannn ehR YT DR nnb ppinmd DR 2vnnn
JTIDN 77782 YMON DR po1® pRINNT DR 26N AAT 07IR ,AMRTY R LDWn
mR? P17 XD I NPNINR MPRYR v 107 YW TIUnnw Ak 1ae g
bwa appn Yo% Mwy vownn MW AY TR DY .WHWHR I3 T2 P nP0D
"a%wa 123 WRY 73103 PR MY PPN DR PTBD BPING MR 71N
PRV 7177 YT 70NN DR PWR? NTWDRD N3N0 1IN aY AR L0 ar ApPpR
7 muapInT nyIaT Y 20Pean 1peya ¥’ svan nrmmn mbRwa

iy e
ARYIN K37 58,1990 NIw3 YAPRAW NPT OIRA DM a0 03, TR Ana

MR DR wOwnn N v (3R DIARD IMRD IR 0MATn MNw ,Ta7a nWERN
P

xR YW 1TPER DR Tap YR pRnnnw Db trIwn nMIannt mimn YU w66
TA0D MRY HY0OM VAN PN b BEPIN” K YOR MR LT by yximn R MR 1282
4 ‘]’3733 BNRN NTPRM THA2 NNI0R02 I‘IP"!XI‘_I‘? JIT NEBRY PIDCER WRINA YNEN P2 12T
&D1 LRI MIRTE IR 70D WwIRY MR 12 OR 77 Pyon T nen piny
P nyEnY Y20°N 12T 03 IR ORYENW °DD ,MIKTIAY BIwRn 1A Ywn DNk mas
DTI2ANTT 1IN AR [IRDEN meea o7 DY nsinh nTaannn 11330 TREN novon® ortann
iy iyl Yo R P"&‘Ei‘l‘? e aa noan IR L,ERIAT MIKTNTD D21pn P00 TWDNDIT WEDRD
Lorraine E. Weinrib, Learning to Live With the Gverride, 35 MCGILL L. J. 541 (1990) %3

Tzvi Kahana, Understanding the Notwithstanding T80 DTNAT 13w 22 w1 arvp? 67
Mechanism, 52 U. TORONTO L.J. 221 (2002) (“The purpose of judicial review is to
deliberate about the meaning of the constitution through sophisticated and carefully
reasoned opinions in concrete cases. Once the legislature is exposed to the product of
'mva ,ov judicial review, it can decide whether it agrees with the court's interpretation”
{248

New Zealand Bill of Rights, No 109 §6 (1990), reprinted in INTERNATIONAL 68
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QPORHT 2¥ MUY Wpraw N YIon N3IYAa 0N T8 MTAINA 727 IpTaKn
P 59, ppannn by 1372 PIYA  MIBRY ,TI9T TR mEpweIa Y ornmoni
7703 ATRTIDa Yieeaty vy v pwnTnba St pin X0 QTR n1oy
KW IR UOWHT N°2 D WNDNI YR PINY 4 Y0 P0IBT NP IWDRD 1K)
1% mIpn PIN? 6 Yo 07K 701 YO NITIBHA MMDTA NYNDR NppR oaY
LTIV AR NP ARPPR WADY AN LDWRT A2 BV PUH RINW 02 TTH Invn
790 71N 1IN0D X7 pINa MIRMT Y IR 71p2 "PYhY 79 ,2weR 121w 995
YYPR 9Y Dunn 7 §PYD X OIRA AT P DW awn DR pran wbw
THIWW 2370 92 By ¥aRaRY pnnt DwaIan pInn nwen 9o by mavd svownn
72,597 DIRTI? 7NDA ATIRDY
;WD SWw AxIND IRNY WOR NYTTTIR PINN DR D3 L,TTIPR WYEY Ol
2Ty WK nYA B2 ;0IR DMT SY A2 9100 7Y N2RY nmomows nyary

ENCYCLOPEDIA OF LAWS, 2 TEXTS OF CONSTITUTIONS (Supp 17) (Anthony H. Angelo &
_ .Rosemary Gordon eds., 1996)
Paul Rishworth, The Birth and Rebirth of the Bill of Rights, in GRANT 11 T57ni 7%n? 69
HUSCROFT & PAUL RISHWORTH, RIGHTS AND FREEDOMS IN THE NEW ZEALAND BILL OF
RIGHTS ACT 1990 AND THE HUMAN RIGHT (1995); GEQOFFREY PALMER, NEW ZEALAND'S
CONSTITUTION IN CRISIS: REFORMING QUR POLITICAL SYSTEM (1993); Philip A. Joseph,
.The New Zealand Bill of Rights, 7 PUB. L. REV. 162 (1996)
1BpPII ven Y 70
No court shall, in relation to any enactment (whether passed or made before or after
the commencement of this bill of rights),—
Hold any provision of the enactment to be impliedly repealed or revoked, or to be in
any way invalid or ineffective; or
Decline to apply any provision of the enactment — by reason only that the provision is
inconsistent with any provision of this bill of rights.
sppT2 YRR TR 71
Wherever an enactment can be given a meaning that is consistent with the rights and
freedoms contained in this Bill of Rights, that meaning shall be preferred to any other
meaning...
PP Pron Y 72
Where any Bill is introduced into the House of Representatives, the Attomey-General
shall, (a} in the case of a Government Bill, on the introduction of that Biil; or (b) in
any other case, as soon as practicable after the introduction of the Biil, bring to the
attention of the House of Representatives any provision in the Bill that appears to be
mconsistent with any of the rights and freedoms in this Bill of Rights.
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o IDR NIWRA PIEN NTT Y0 mIVTIDG DR TP ,2RYD PR TWIND
b13e 10K 700 PIPUH Y LOWHRR NP3 YW nyrap .ovnpING ovoyR v omawn?
TPRPY DIRT DIMDT P MIRTMT OF AR 73 nYYS W% worw 19IXa wisnn?
PR% M — 20a% ) P rwt 2 X7 or oaw wpTIay 11 Pt

DTN TI0°T MIpY? pPTa bRy nR PR PIpna 0vTIEnn oy

TINA MDY PN bR ¢
PP DITRY 9372 IR K37 PPMRD D2Tpn AW TTI00NN TRTE TN
AN XYYAT DRI $7OAY s ATRA NTT DY fane TIAn 2PYnT KY W Py
DUV WY PRINETY OWn PRI uIpmIR TIRT Maona YIRwe 178 I
AR POYWR 1012 ITNRR 72W DINCERD TORDN 7D NI IR 19IN2 PNIMON0I
oy NI AR bwy nbenpn 2w nDIYR YR DN PTINNW 00 hwn CTa
OMWYR ,0VIR OV NTIYAT DY NI2TA 5Y 71370 7RI DR NoDINT HYoR
X1 PR ebw  IPUDYERNN YW INWRT N0 PR NIRVENT BN
10193 D219 NOTERYY PIDY ;MIBYR DINKA DX A7 TR A5°RRT T80 1360
APTNMIST SV PU0URUIRA DINKRA M3 PV 19T RYW 07U DRI 0 Inr

Grant Huscroft, Protecting Rights and Swnd 7 > b1nn Y0 nro axmp> 73
Parliamentary Sovereignty: New Zealand's Experience with a Charter-Inspired, Statutory
Bill of Rights, 2] WINDSOR Y.B. ACCESS JUST. 111 (2002} (*The decision in New Zealand
to preclude the courts from striking down legislation was not a decision to allow
Parliament to violate rights; it was a decision to allow Parliament, rather than the courts, to
have final decision-making authotity when it comes to guestions of consistency with the
(125 1¥2 0w Bill of Rights” -
161 NPR2wns PN MYEDN BY DavD annw raPTTIA Cuawnn pIen Phsa 2002 Y W 74
WY DING DM IR 0Y XYM IR PUR [9IR nawrnnThyas mep myn Yy owys
YR ST TRy DR pRINRT 3P TR R? ,M2med 3w 9D 122 'ava 0w Huscroft
5voyn px 03 ppInAn DMpnnn phna YT
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27 DR YRRD PIAY 1 PYD IR 07ROV D°DOY0R P NNt3nn npo 190
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DR 97 Yo MO Nwn OY AR TIP3 P [9IR3 [ 950 nnvp mpen
neEREbY MmN Yy 08 PN 6 §°Yo 78.nnTpin appn Y¥ o3 nuwisn nawn
1992 WIBY 1 R5W I YT PY nanom (nI7ys BR KPR OIR Nyiora yeb
PRI TPI0 PR LPPINAN DNTYY 2y MWD prodnn phnd ayipn nx v
Oy ;0TR NIOT DML XPIW K™ DR 77°90a% X2 IR MwRY np*pn u2? mMawsy
Y7371 120 PR MawTnnTR” Y 1307 vowRn N2 WwoRR PN 4 YD DX
PINA D1mA 0PV TAY ApTRR 13T 172 AMEID 173 2w InM &P 0D mpon?
SR oMY R rrURIon noyEn DR 2@ wrR pnn 7ouRn pmt

David Feidman, The Human Rights Act 1998 and Constitutional Principles, 19 LEGAL W1 75
STUD. 165, 166-167 (1999)
John P. Flaherty & Maureen E. Lally 7 nria7 5¥ man® ovsrrxa amvosan men? 76
.Green, Fundamental Rights in the European Union, 36 DUQ. L. REV. 249 (1998)
JHuman Rights Act, 1998, ¢ 42, § 3(1) (Eng) 77
nPInn oYK LANKT OF AR 7Ip2 1OYOw mignd e nueap Y9 Yn favn 1asw i 78
Douglas W. Vick, The Human Rights Act and the British 17 ;T7ava e2EPROTID MR
Constitution, 37 TEX. INT'L. L. . 329, 344-346 (2002)
DRy 79
4(2) If the court is satisfied that the provision is incompatible with a Convention right,
it may make a declaration of that incompatibility.
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4(6) A declaration under this section (“a declaration of incompatibility™)
does not affect the validity, continuing operation or enforcement of the provision in
respect of which it is given; and is not binding on the parties to the proceedings in
which it is made.
Faatr g=i] TITPO’? 4 Yo 2% WIDBOD DYDY LODHN P2 WBRUR 2004 NPTN Y
Richard Clayton, Judicial Deference and Democratic Diclogue: The W3 omipnn b
Legitimacy of Judicial Intervention Under the Human Rights Act, 1998, 2004 PUB. L. 33
P ST IneRDTR DY TRsaws L1907 VD IMDR02 vRWHR NI RN 2004 92nYTa 1671
mbryea MITYRa MWN I U ANR WRY DR NDANR-nYa Sppn? MEyy TwoRw
n2 LA v. Secretary of State for the Home Department, [2005] 3 All ER 169 %7 ;710
NMPY ,0TRT 797191 9272 PETTRA 7amRY 1471 5 220 Tava e P ¥2p vdwWhn
DR PEAW T2IR1 2005 YO0 WAL PN R STI00 MZpYa SUMan QTRE D19t PInd
IROMDW DMANRDT KT PIIMYREED PN poba ]T"TL) MR ma yeaen omebyw 0nann
.68 THE MODERN L. REV. 654-676 (2005) : 2
svon et 80
10(2) If a Minister of the Crown considers that there are compelling reasons for
proceeding under this section, he may by order make such amendments to the
legislation as he considers necessary to remove the incompatibility.
Lord Hoffmann, Human Rights and the House of Lords, 62 MoD. L. REV. 159, ,bonb x7 81
160 (1999) (“If the courts make a declaration of incompatibility, the political pressure upon
T 8% L(the government and Parliament to bring the law into line will be hard #o resist™
JaTenneR Y ubwnn N TR OTaw oTpni Anne Pan 79 wrn »vh Clayton Yw
'],".VU‘? RO NPERD 12 DA OV : 07RYE DYan o*PINA DX nPRYIET NN pPn
-46 '2¥3 ,00 181 .97 FPRRA NN O¥9% 10
pPYoR OY 82
19. — (1) A Minister of the Crown in charge of a Bill in either House of Parliament
must, before Second Reading of the Bill
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{a) make a statement to the effect that in his view the provisions of the Bill are
compatible with the Convention rights {“a statement of compatibility™); or
(b} make a statement to the effect that although he is unable to make a statement of
compatibility the government nevertheless wishes the House to proceed with the
Bill.
D2 e P ponpa o218 ,"I"l?JI'.lJ Mant vawnn nab PR PR kPP L P10 ,TIRD 83
Moozen v, Film and Literature 17 29338577 D715 nYDwa 710 1130 udwnn 173 93° 2000
Board of Review [2000] 2 NZLR 9 (C.A.) (“That purpose mecessarily involves the court
having the power, and on occasions the duty, to indicate that although a statutory provision
must be enforced according to its proper meaning, it is inconsistent with the Bill of Rights,
in that it constitutes an unreasonable limitation on the relevant right or freedom which
cannot be demonstrably justified in a free and democratic society... New Zealand society
as a whole can rightly expect that on appropriate occasions the courts will indicate whether
nra nebna .17 nya 0w a particular legislative provision is or is not justified thereunder”
James Allan, The Effect of @ Statutory 187 ; 7091111 STRTPRT 2307 72BN N1 UD0R
Bill of Rights Where Parliament is Sovereign: The Lesson from New Zealand, in
SCEPTICAL ESSYAS ON HUMAN RIGHTS 375, 384-385 (Tom Campbell, Keith D. Ewing &
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IR LR YR 11LYA TIRYR2 7157 NRYAR APING MKMIAY aRNT2 AN pen

nwaza e vonwn bw 1w pon? 1R pop AR MWRW 7 _Adam Tomkins eds., 2001)
Paul Rishworth, The Rule of International Law in IR ;RROMDAT OB 71 ™20
LITIGATING RIGHTS, PERSPECTIVES FROM DOMESTIC AND INTERNATIONAL LAW 267,
.271-272 {Grant Huscroft & Paul Rishworth eds., 2002)
S¥ nEn’ vawnT Nva% MINMW MONORY A72WA 2 UPAND ®IT R MUMn yapI Rb Yo 84
DUTIRZ TP 232 QR TIWE LOIRG DI PNt e Tipn aprpn Abam kY mawrnan
NTIST PIN% MU TYYIR MIPR YANWRT (1P°DR ATEDIRY Nndn Mawrnntir By eiea®
YRRDD PPN RPN MR BppR 137 93 v mhaka nbmipan nwnad 1z ART DTN
Ellen Street Estates Ltd. v. Minister of Health [1934] 1 KB 590 81 nb2an 5y nnoix
(“The legislature carmot, according to our constitution, bind itself as to the form of
subsequent legislation, and it is impossible for parliament to enact that in a subsequent
8% 7ive statute dealing with the same subject matter there can be no implied repeal™)
v YRTE WP RV L, WNED PW aTha R yonwn e nYwn SITT TTRYY
T8 TN PN NP TRYD DINYR DIk TINM PUR MRRN IS NwUS3 1 popa Pen
TR WA — 12 AR PR R — 1M OTRA 7120 cM0TRPIN Yo ire T”JS?'?” *J L
o2 w1 RY KDYon awp R ®P0on MDY Tonpint AmND pIna nwon $RNMRY
ARINT Y MERTPINI AR ARMA 2w My TR kY ovoRbp nuen Sbhow pipna
TR DOTIRSAN ARINTT — DIRIAN W 12 "ThD P oR D 7% xgn» N — 75 pmen
ORI X AR TP DRI 2 PrRl TR NIRTR ORI nwion nbuan
{559-558 "vya,1w"n Sy mmran P33 nem2) #AmrPen by ®an T LSTPMR
1yap WrED 1 YT 85
The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set
out in it subject only to such reasonable Hmits prescribed by law as can be
demonstrably justified in a free and democratic society.
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3 mIrhy T3 onnan Ine® oYIor: WRRT Pnm pRRD opriax Tovn bwoavent g7
JOKN AGRESTO, THE SUFPREME COURT AND 1IR3 I"@Ip1aTa Ayisnn T1‘1P5?'7 [slaligelyl
CONSTITUTIONAL DEMOCRACY {1984) (*In many ways the perfect constitutional solution
to the problem of interpretive finality and judicial imperialismn would have been for the
judiciary to posses the same legislative relationship to cingress as that which governs the
executive, Just as Congress, by special majority, can override a presidential veto, a similaw
‘Y3 DY process could from the outset have been established to review judicial objections”
(134
Donna Greschner and Ken Norman, The Courts 187 *T320 Y7127 mn» bw nR1a maxn> 88
and Section 33, 12 QUEEN'S L.J. 155, 192 (1987) (“The public will be aware, because of
this judicial decision, precisely of what will be lost or gained by invocation of the
override... The debate ensuing after a court has found a law in violation of a right or
freedom will be couched in terms of rights and freedoms and the strength of the
govermnment's arguments for ifs override™); Michael J. Perry, The Constitution, the Courts,
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and the Question of Minimalism, 88 Nw U. L, REV. 84 (1993) (“Adopting the Canadian
innovation would significantly enhance, not diminish, the constitutional and moral
(159 "»¥2 0w responsibility of the people”
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Jon Elster, Limiting Majority Rule: Alternatives to Judicial Review in the W1 90
Revolutionary Epoch, in CONSTITUTIONAL JUSTICE UNDER OLD CONSTITUTIONS 3-21
J{Eivind Smith ed., 1995}
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ALEC STONE, THE BIRTR OF JUDICIAL POLITICS X1 .*hpwnin '['IJMD‘? LR PRI R
.IN FRANCE: THE CONSTITUTIONAL COUNCIL IN COMPARATIVE PERSPECTIVE 47 (1992)
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Mark Tushnet, Camparative Constitutionalism: State Action, Social Welfare Rights, W1 92
and the Judicial Role: Some Comparative Qbservations, 3 CHL I, INT'L L. 435, 450 (2002)
(“There is some reason to believe that weak-form judicial review is unstable
Jnstitutionally™)
771 Sw 71po .(“The clause has rarely been invoked, for reasons that are complex™ ow 93
Barbara Billingsley, Section 33: The Charter’s Sleeping 181 2002 NIOY 1131 1113103 wiwn
.Gignt, 21 WINDSOR Y.B. ACCESS JUST. 331, 339-343 (2002)
“Canada’s experience with the notwithstanding clause suggests, although not) aw 94
conclusively, that the clause has failed to create a distinctive form of judicial review, and
that Canada has a rather robust form of judicial review, the notwithstanding clause
(notwithstanding™
$YP IR WYE? 33 YD 95
33.(1) Parliament or the legislature of a province may expressly declare in an Act of
Parliament or of the legislature, as the case may be, that the Act or a provision thereof
shall operate notwithstanding a provision included in section 2 or sections 7 to 15 of
this Charter.
(71O NI
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CRISTOPHER P, MANFREDY, JUDICIAL POWER AND THE CHARTER: CANADA AND THE 181 96
.PARADOX OF LIBERAL CONSTITUTIONALISM 200-201 (1993)

.Ford v. Quebec (A.G), [1988] 28.CR 712 67

Jeffrey Goldsworthy, Legislative Sovereigntv and the Rule of Law, in SCEPTICAL ESSAYS 93
787 .ON HUMAN RIGHTS 61 (Tom Campbell. Keith Ewing, & Adam Tomkins eds., 2001)
Tom Campbell, Incorporation through Interpretation, in SCEPTICAL ESSAYS ON DJ
JHUMAN RIGHTS 79 {Tom Campbell, Keith D. Ewing & Adam Tomkins eds., 2001)
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Janet McLean, Legislative Invalidation, ,50n% a7 "1%r11 Twpna nowew moms 99
Human Rights Protection and s 4 of the New Zealand Bill of Rights Act, ANZ L. REv. 421
(2001) (“The focus shounld not be on what powers the courts have but what effect their
decisions have in terms of administrative and legislative action and response... Relying too
much on courts may ultimately undermine rather than affirm human rights. It is important
to measure the relative quality of such deliberation in the judicial and legislative spheres,
and the dynamic between the two spheres... I would not wish for a system in which matters
are removed from the legislative agenda and that only cowrts can talk about. On these
criteria the New Zealand Bill of Rights does not perform so badly in terms of rights
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In a majoritarian democracy within a unified nation, bowdlerizing the legislative
agenda will inevitably ttivialize public life and drain it of human significance... Gag
rules, moreover, are seldom neutral; they implicitly support one poticy and undermine
alternatives. Suppressing a theme may surreptitiously insure the victory of one party
over its rivals, Finally, the strategy of avoidance can exacerbate pent-up social
tensions, eventually engendering terrorism or a revolutionary explosion by denymg
legitimate expression to deeply felt beliefs.
“Sorme gag rules are designed only to postpone a discussion or avoid a precipitate Q¥ 118
.decision, others are meant to bury a topic definitely”
“The opposite of postponing a discussion is closure: the decision to prohibit discussion : 0¥ 119
.after a certain point”
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Introduction, in ISRAELI DEMOCRACY UNDER STRESS 20 n, 1 (Euhd Sprinzak & Larry
Diamond eds., 1993} (*‘Alihough the law ... was adopted as a basic law, in contrast to the
new Basic Law Freedom of Occupation, it was not ‘entrenched’... Thus, although it is
called a “basic law’, it does not include the element that grants this appellation practicat
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It is as important to a judge called upon to pass judgment on a question of
constitutional law, to have a bowing acquaintance with Acton and Maitland, with
Thucydides, Gibbon and Carlyle, with Homer, Dante, Shakespeare, and Milton, with
Machiavetli, Montaigne, and Rabelais, with Plato, Bacon, Hume and Kant as with
books that have been specifically written on the subject. For in such matters
everything turns upon the spirit in which he approaches the question before him. The
words he must construe are empty vessels into which he can pour nearly everything he
will,
.Learned Hand, THE NEW YORK TIMES MAGAZINE, Nov. 28, 1954
Jeremy Waldron, 4 Right-Based Critigue of) 7T “vvd v 721 Sonb w0 128
MRD M WL wEnn (Constitutional Rights, OXFORD J. LEAGAL STUD. 18, 26 (1993)
:99oa TPRPINT MIVIVDRA 311D DpIIn
One lesson of American Constitutional experience is that the words of each provision
in the Bill of Rights tend to take on a life of their own, becoming the obsessive
catchphrase for expressing everything one might want to say about the right in
question...
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