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oprbe LpIwa TR ena jon v N Selected Essays 43 (L. Levy ed., 1967)
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X125 AMBDR TUOIINRA TR 0PI 1RTIW APPSR NII0RT YW IRmaT 1m 17bR oy
TIRRD KIT TP DN 00 PP DIWRTA DTRRNT IR .19 (1985) 8,7 nYTRY , Tbryint
ARIPR) hI277 7707 7T TN Yo bamn R Swosrawn ovoane oha wian bw
NR YRR AR obIn 211 (BPMY M) oeN 19R-uT APRYT ,0THID 190 naY avTYied
mabenn YW mTew 9 5y wR¥m L hnna Rupm T iRen mvend wmnaw omiren
TR ,EPREIA TTY OvNDw-oh BPWY QIR DUWnn ORI A (QWwn oY onInwn
ot DAYRR 12700 MYR»M NDAYHR MY anvanw R DTy oowaan oo aweny
DUYPXD £MINR 07AN3 (214 'B¥A 50 “HP2INY WEHRM ARG 287,053 170 70 . 1van
PETX AYOIEN TP BN DPR MBIV DI TR MR PR YW nT N33 no
ARTSTANT 2Y PR BEMT NN NTeR A 0vhhm aPR oIV ped PR TR ,DOINM 1XUW MRY
B. Guy Peters The Politics of Bureaucracy (2nd ed., 1984) 31, (“We will not :Swnb , 7
adopt the totally cynical view that agencies are concerned only with the growth of the
agency budget, but neither can we adopt the more naive view that agencies are
concerned entirely with the performance of their constitutionally and legally designated
, MM IMpY 5o oy bbwittnea tasks. The truth probably lies somewhere in between.”)
IR LD TWRD NAIEY (T Y10 0 pnnw many awp ,nmm e a1 e 1m0 jin
nbmannn bw vrenk MDMEY MNNa IPINRY opoy LRI AMANTIIEIRD APTHN YT WIR
JRT L DINTRG myrry o2 yievn e nnonw L aeIRa ]‘I"?l??l vownTnMa YW oo
C.W. Clayton and H. Gillman (eds.} Supreme Court Decision-Making (Chicago, : Swn%
TPvn MmNt b PRRAR 350 R B npnn Torw aawa . Uni. of Chi. Press, 1999)
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v 37 NBY CRZ CIN PIDT 1D TIBR CI33 KT .USWHATHY Y00 DR DWRING
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JI7RD MPRW 17722 00K 0 BY ¥Epn PN UsWwY PR 0D 120 MR par excellance
154 'mya, ow 71917 K37 DI 000 JAnay”

S. Shetreet “Reflections on the Protection :Ywnb 187, /5rI970 Wwpna om v vons nwwb 53
of the Right of the Individual: Form and Substance” 12 Isr. L. Rev. (1977) 32. (“in light
of the advanced age of most of the justices, their compulsory lack of contact with the
community and their immersion in a judicial traditior whose aim is to distance judges
from external pressures, their outlook is liable to be lifferent than that of the general
.public.”)
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MR A AT e v Ao Maven bw o by nionnonn .apbmez muwn morwa
2093 MU WAPW 13 WYY RN (Y IR L PTINRa MIwn PR R nonn Do
N3N PRY DR AYAN REINT YD Wawn 1atEa YW s oo 2Rt weRn mamme 0
bR 397 wab L7 AT TTERR 11773 IR VIR poon w112 DR A v’
,1a%3 DrPY nenr owb 12 TGN 92 ANam NUTPR Th1 BRWIY BT T1INT D 1302 AT
DWD3 TP WY STIRRT IDILID NBTWNA IR L5202 MR AR KT A9AR MIRNET R OTpInD
1P MYBR Y BR300 MhR e Ips 1Inn 1P W nrmea unn nrrUpuoeR
DT PR 7T P AR

V3 03 PP, 0nwawn S by 1 o Sw 0y ar by mpty nonvaT 0TI oeha 55
J. Locke An Essay Concerning Human Understanding (Bk. 111, Ch. X, 495, :m1 .p1%
grAMDE MWD YYID FIRA NOOBN Yy AnYy nodant mevar nint WP Nidditch ed., 1975)
TTNOT YW PIMDT TR S T DwY DRI mARInoR ARy DTN 0o aawnb
J. Waldron “A Right-Based Critique of : 187 ,07X Dobn iin1x 1"2% DIRY iTLIRoR 13 nnvpn
.Constitutional Rights™ 13 Oxford Journal of Legal Studies (1993) 18
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W PN YW DN ;Y3 uewnithva® c1oun 2pn Dpwn I AR wNpwh
RrooY o N NDDNN D03 NTMIVA MIPER 2UR LN01 DIpw [ms roint
POWHNTTIA YW TNNTION 1372 Ywh mri Yow moa 1ven R YYh momnw
DOPPWTAN-N®ED 1Y IR MIYIW 7201 DR 03,7101 WR TN PUSw DIMNTm
PP TPDIN AW 71 K, PRI D3 oY, uBwenTntaw MR 71 PR DIY0Y DMIvIn
LN X7 THYR MR SW o PRRD N7 AR XY TNHR PN LapIng hw aoey
TR P anwha opwaitiea M2 7Y IR AN 1D YPRRD MRYY IR 71T P
: James Bradley Thayer ,"Rp™ R "NpInm wpwna D0 Rt nwan Yw

[TThe exercise of judicial review, even when unavoidable, is always
attended with a serious evil, namely, that the correction of legislative
mistakes comes from the outside, and the people thus lose the political
experience, and the moral education and stimulus that comes from
fighting the question out in the ordinary way, and correcting their own
errors.””

onny Thayer dw nruoYn pni 1Y 1303 ,°RIaR wn’ 1303 Pven
73 P22 1PBRW ROT TIVLR MRS RPYYIDT KT 0T 22 ravuorR” 0vanto tw
12N AR DY MW Y9313 P ReRRIn NIYRYY YN Y MW
TR TR AMWET AW PrILaY Y15 792 1T RY (QUPPINRT-NTR TSI NIVEBNRD)
ST WMDY ORNEY TIV DYR T T Tpan DI WEWRITRT Y13 ANTpem
ARy AR PoY prave NIW MAWDR2 AXHNR WP TR YW 15 (v
nwbna nbap Sv PYina msnhwn TN M0 wipw Ywenb vhy Pbn XNWw
T TPV AMANRY M ORI PIPYE PRSRY 213150 DYLR AT ORY N0p R
5T I DIRWI PIDN Y nYInww nvrwmw Y50 ,whnnh k%, xpm pinnay ome
TN PIXI MIVIARI) NI M P AYRI MORWA RpNW N0 137,000
* by 2w Lownn-nna ’Y1,(MEIpIAT T3

LB. Thayer, O.W. Holmes, F. Frankfurter On John Marshall (Chicago, Uni. Of Chicago 56
Press, 1967} 106-107

A. Hutchinson “Waiting for Coraf (or the Beatification of the Charter)” 41 :Ywn® )87 57
U Toronto L. J. (1991) 332

APIVITY DPIMRTIN DPITY OO RW TATT IMBOMMLA ROBNTY AW XA Mey ,71RSY 58
VIR PR TPR LDRID DHRYR MPhan BRN TOB PR wYnY B9IK BRI TR MDROR
TP PR AT 01 TR A0 APAN nIMRY NipnnY Yarw Thant taon IR annw
Y0P MPAN 2D N0 LW RENX (WRY 0 PWI MW ANIAA) HHWHEIMR YT ARwhn Ny
BN Yy IwRn APORW PRRD TP0 L1079V 0T T nmm o pinr e hwh pr ph b
1 M¥IDH? WA PRPINT T2PWRN 0INN PR DX 18wH TR ML Y2 ¥ron 112%n
Kahn, supra note 40, at pp. 84-89 : 187 ,"1W0 R0 7PN 70 NTRYA pYRn N7 0w
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S WNT 1TTPON Py 1IDwD 1Ya 12 R 1IN 213 0Rna prwna vraTn oiphna
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AT N2WARY RO 17 8NN P27 Orheni TR 3 DPIYRnT 002w N
XD TR OIDWR YR MIrbya mnab e ppannit nrbya nrab v cra
9207 71T 03 TPTRT VIR W LN AP W AMA 0T P 317 wEn? 1nm
DO SW AN PIpn BTN J2InNR , mpnd “ nabmina NPT N8R NoYENn

BNTRA MR MY NI R DRI YW DMPINTI IR PINT 0N R0 TINWR mven 59
W DX, DAY NDPLA Y913 AR 71¥ Y3 aMpab 00 D T NDORY YW INBWAT [¥nTY wInn
19N orta oENR R 5T 9 Sw o bent w pwvwn S opan mona® in onb
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“Congressional leaders rely mainly on persuasion, party loyalty, :Mng maroa
expectations of reciprocal treatment, and, occasiorally, special inducements such as
patronage or public works. But none of these is likely to be adequate if a member is
persuaded that a vote to support his party will cost himh votes among his constifuents...
Fortunately, for him, the mores of Congress, accepted by the leaders themselves, are
perfectly clear on this point: His own election comes first.” R. Dahl Pluralist
Democracy in the United States: Conflict and Congent (Chicago, Rand McNally, 1967)
MYV L BPRINET MYMING Y¥ wInn N2t 9pRen YW emana avpwn 1372 1 A by L1310
E. Rubin “Beyond :%wn% w9 .op"n j2ms v public choice i "0 Yw oniana moran
Public Choice: Comprehensive Rationality in the Writing and Reading of Statutes” 66
D.A. Farber : w7 ,public choice i n%12o8% brva manin? .New York U L. Rev. {1991) 1
.and P. Frichey Law and Public Choice (Chicago, Uni, Of Chicago Press, 1991)
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M. Troper “The Development of the Notion of Separation of Powers” 26 lsr. L. Rev.
(1992) 1
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M. Vile Constitutionalism and the Separation 1181 ,NY107 NTDI 20 I 2037 TIRT? 61
“YRIMIA PSRN Y3 TR W PRY OY I3 .of Powers (Oxford, Clarendon Press, 1967)
a97IN npral 5w 351en YTinn tuh e N nTeR Py DR petbn’ nww mnn
G. Lawson “The Rise and Rise of the Administrative :187 ,}p™Rrin ©wpna a1 1122
State” 107 Harv. L. Rev. (1994) 1231
*(1) Parliament or the : op%72 ¥np Canadian Charter of Rights and Freedoms- 33 gryn 62
legislature of a province may expressly declare in an Act of Parliament or of the
legislature, as the case may be, that the Act or a provision thereof shali operate
notwithstanding a provision included in section 2 or sections 7 to 15 of this Charter.
(2) An Act or a provision of an Act in respect of which a declaration made under this
section is in effect shall have such operation as it would have but for the provision of
this Charter referred to in the declaration. (3) A declaration made under subsection (1)
shall cease to have effect five years after it comes into force or on such earlier date as
may be specified in the declaration. (4) Parliament or a legisiature of a province may
re-enact a declaration made under subsection (1). (5) Subsection (3) applies in respect of
a re-enactment made under subsection (4).”" Can. Const. {Constitution Act, 1982) pt. I
.(Canadian Charter of Rights and Freedoms), § 33
NI Sw RWRY ARIWAR VI (1994) 90 DPIM D0 L8 PYD ,PIOVA WOIN WO PN 63
AMPID WY TI2) LAWLI ANEID pI3 R U KT TIPR (MDD AV PRI MR
TUYER LDURITTITY KW MIWRT O AP TR (AT SY o et 642 (173N 2P
(1994) 2 Swply Loy *PIDTWN WOHNT 1 0T PINI DNPPAT PY7 PI2 K IR P3[R (TR 1IRIND)
Pt pyEnYy nwn Yo0 ,no1on bW pbwm pwn P DT WRIIEY YR pia YW 12nom) 545
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640 /DY 00, DOWHI NI
B. Slattery “Override Clauses Under S. 33" 61 :5wnY w1 ,o1p ov1mbn son w3 1y12 65
1Y MATDT 1B YYD NP3pD A AW YR Wwpia .Can. Bar Review (1983) 391, 397
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A.F. Bayefsky “The Judicial Function Under the Canadian Charter of Rights :Ywn% 187 66
and Freedoms™ 32 McGill L. J. (1987) 791, 818 (“The Canadian Charter of Rights and
Freedoms is therefore not an entrenched bill of rights. Entrenchment is a term which in
the long Canadian debate was consistently used to mean placing individual rights and
freedoms beyond the reach of ordinary legislatures.”)
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Constitutional Authority: The Abortion and War Powers Debates (Lawrence, Uni. Press
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Perry, supra note 34, at pp. 197-201; P.C. Weiler “Rights and Judges in a :wnb
Democracy: A New Canadian Version” 18 J L. Reform (1984) 51, 84. (“Any measure
that could be navigated through all the branches of the national legislative process...
might well be considered a more sensible approach to the problem than would a verdict
from a bare majority of five on the Supreme Court.™); G. Calabresi “Foreword:
Antidiscrimination and Constitutional Accountability (What the Bork-Brennan Debate
Jdgnores)” 105 Harv. L. Rev. (1991) 80, 124
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J.C. Yoo “Choosing Justices: A Political Appointments Process and the Wages of
Judicial Supremacy” 98 Mich. L. Rev. (2000) 1436, 1451
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R. Posner The Problems of Jurisprudence (Cambrilge Mass., Harvard 1387 ,)1van Sw
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& C. Sunstein “The Senate, the Constitution and the Confirmation Process” 101 Fale
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K.D. Ewing “A Theory of Democratic :1¢7 2087 qwpma ,A»aMoay avzma men
Adjudication: Towards a Representative, Accountable and Independent Judiciary” 38
Alberta L. Rev. (2000) 708, 716. (“The first requirement of any institution which
exercises legislative power is that it should be representative of these on behalf of
whom it exercises that power... It is not clear why a representative judiciary should not
be elected.™
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M. Hofnung “The Unintended Conscquences of Unplanned Constitutional ; (7. 3790
Reform: Constitutional Politics in lsrael” 44 4m. J Comp. L. (1996) 585, 602. (“the
civil judicial system is now viewed by a considerable portion of the Israeli population as
an active patticipant in a political debate, an actor identified with the secular liberal
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